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(i) 
STATEMENT OF QUESTIONS PRESENTED 


The question presented is whether the appellee, Florence 
Pike, has sustained the burden of proof in establishing her title 
to the trade name "Ruby Foo" and its derivatives, either by 





prior appropriation and user or indirectly by assignments 
of grants from the original owner, which burden, she is re- 
quired to sustain in order to upset a judicial sale of the trade 


name, 


The question is whether the appellee, Florence Pike, 
proved the existence of a valid licensing agreement between 
herself and Ruby Foo's Den, Inc., of Maryland, licensing 
the use of the trade name "Ruby Foo" in the District of 
Columbia to the said corporation. 


The question is whether appellee, Florence Pike, 
assuming proof of such a valid licensing agreement, has 
waived her right to revoke the license under the revocation 


provisions of the license. 


The question is whether the appellant, Golden City 
Restaurant, Inc. was afforded an opportunity to rescind its 
purchase of the assets of Ruby Foo's Den, Inc., of Maryland 
at a judicial sale, under appropriate conditions looking to ad- 
justment of the equities. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,579 


GOLDEN CITY RESTAURANT, INC., | 
Appellant, 


v. 
FLORENCE A. PIKE, ET AL., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is based on the Act of June 25, 1948; 
c. 646, 62 Stat. 929, U.S.C.A. Title 28, Sec. 1291. 


STATEMENT OF THE CASE 


On July 20, 1953, appellee Florence Pike, as plaintiff, filed a bill 
in the United States District Court for the District of Columbia against 
Ruby Foo's Den, Inc., of Maryland and certain named individuals, who 
were officers of the said corporate defendant. This bill alleged that 
Florence Pike was a stockholder in Ruby Foo's Den, Inc. , of Maryland, 
and asked for the appointment of a receiver, for an injunction against 
the doing of any act that would place the said corporation in bankruptcy, 
for an accounting, and for certain other relief not relevant here. 
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(App. 12124, p. 2). The bill also alleged that Florence Pike had li- 
censed the defendant corporation to use the trade name Ruby Foo in the 
conduct of its restaurant business (App. 12124, p. 5). The bill did not, 
however, seek to enjoin use of the name Ruby Foo by the defendant corpo- 
ration, nor did it seek restoration of the name Ruby Foo to Florence 

Pike on the ground that the corporation was bankrupt or insolvent. The 
bili sought to prevent the filing of a petition in bankruptcy by the defendant 
corporation, and in this connection, it alleged that there were no 
threatened suits pending against the corporate defendant and that there 
were no unsatisfied judgments against it (App. 12124, p. 9). 


In their answer to this bill the defendants, including the corporate 
defendant, denied that Florence Pike owned the trade name Ruby Foo and 
denied that she had licensed the defendant corporation to use the name 
(App. 92). 


As a result of this bill, a temporary receiver was appointed, and 
he was later made permanent receiver (App. 89). He conducted the busi- 
ness for some months, but on October 1, 1953 he filed an interim report 
(App. 12124, p. 26) requesting permission to sell the business of Ruby 
Foo's Den Inc. , of Maryland. 


The court below, without any specific finding that the corporation 
was insolvent or bankrupt, ordered the business sold by order dated 
October 27, 1953 (App. 12124, p. 33). Eight days after this order, 
Florence Pike filed a Motion to Present Testimony as to Ownership of 
Trade Name Ruby Foo (App. 12124, p. 34). Two days later the defendants 
filed an Answer to this Motion denying that the corporate defendant used 





the name Ruby Foo as licensee of Florence Pike, and further denying that 
Florence Pike owned the trade name Ruby Foo (App. 12124, p. 35). 











Testimony with respect to ownership of the trade name was pre- 


sented to the Trial Court pursuant to Florence Pike's Motion and on 
November 10, 1953, the Court ruled that the name Ruby Foo was an 
asset of the defendant corporation, Ruby Foo's Den, Inc., of Maryland, 
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and ordered it sold together with the other assets of the business (App. 
12124, p. 36, 37). 


Appellants, Golden City Restaurant, Inc., as high bidders, bought 
the assets of Ruby Foo's Den, Inc., of Maryland, at the sale on Novem- 
ber 10, 1953, including the trade name Ruby Foo. The sale was ratified 
by order of the District Court on November 12, 1953 (App. 12124, p. 38). 
No objection to ratification of the sale was filed by Florence Pike or by 
any other party herein. 


Appeal was taken to this Court by Florence Pike; however, she 
did not move for a stay of the order of sale, nor did she file a super- 
sedeas bond, nor did she file suit for an injunction against the purchaser, 
appellant herein, to enjoin its use of the trade name. As a result the 
purchaser's use of the trade name, kept it before the public preserving 
its value in the event that Florence Pike's appeal was successful. 


Briefs were submitted and argument had before this Court by 
Florence Pike's attorney, and by the receiver in proper person and as 
amicus curiae by special leave of the court below. Defendants, including 
Ruby Foo's Den Inc. , of Maryland, filed a brief in this Court by their 
attorney in which they stated that they had no request to make of this 
Court with respect to the question, ownership of the name Ruby Foo, 
presented by Florence Pike. Appellants herein were not notified of this 
appeal until after oral argument was had. Therefore, except for the argu- 
ment of the receiver, Florence Pike was unopposed in her appeal. This 
Court's decision in this appeal is reported in 232 F. (2d) 683 (1956), 


under the name, Florence A. Pike, Appellant v. Ruby Foo's Den, Inc., 


of Maryland, a Corporation et al., Appellees. 


On April 5, 1956, this Court remanded the case to the District 
Court for further findings of fact and conclusions of law as to the validity 
of Florence Pike's*purported license agreement with Ruby Foo's Den, 
Inc. , of Maryland, and as to whether,if the license was valid, Florence 
Pike had waived her right to revoke the license. This Court further 
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ordered that, if the Court below decided that the receiver was not entitled 
to sell the trade name, the order should be vacated so as to restore 
Florence Pike's rights as the trade name and the purchaser, appellant 
here, should be given a right to rescind under appropriate conditions 
looking to adjustment of the equities. 


As a result of this Court's decision, hearings on remand were held 
in the Court below. It was stipulated therein that the evidence before the 
Court was the entire record, in the instant case and the entire record of 
Civil Action 16941, (App. 117), entitled Ruby Foo v. Ruby Foo's Den, 
Inc. , of Maryland, et al., which had been filed in the United States 
District Court for the District of Columbia on August 27, 1942 (App. 1). 


Pursuant to these Hearings, the Trial Court found, on July 26, 
1956 (App. 100) that Florence Pike had the right to use the trade name 
"Ruby Foo"; that she and Ruby Foo's Den, Inc., of Maryland, had en- 
tered into a valid license agreement for the use of the name Ruby Foo 
by the corporation; that Florence Pike had not waived her right to ter- 
minate the license under any of its provisions; and that the purchaser, 
appellant here, had elected not to rescind. The Court concluded (App. 
101, 102) that the trade name was not an asset of Ruby Foo's Den, Inc. 
of Maryland, that the receiver was not entitled to sell the trade name, 
and that the appellant took by its purchase from the receiver no right, 
title or interest in the trade name, and that the purchaser, appellant 
here, had elected not to rescind. The Court therefore ordered on July 
26, 1956 that its order of November 12, 1953, insofar as it ratified sale 
of the trade name to appellant, should be vacated (App. 102). 


This appeal is taken from the said findings, conclusions and order 
of the Court below dated July 26, 1956. 


SUMMARY OF THE ARGUMENT 


Appellee, Florence Pike, inasking that title to the trade name 
Ruby Foo be vested in her, seeks to upset, in part, a judicial sale. 
Therefore, the burden is on her to sustain her contentions. This she 
has failed to do. She can show no common law right to the trade name 
because she cannot show that she herself was in business under the trade 
name either prior to appellant or at any other time. She cannot success- 
fully show ownership of the trade name by assignment, although she 
claims to do so by means of two separate assignments. Both these as- 
signments to her were naked licenses She has asserted, through her 
agent, that a certain New York corporation, not a party to this suit, is 
the true owner of the trade name. She has asserted that, at the time 
of the first of these assignments, the name had no value in the area 
where the trade name was assigned. The second assignment was, in 
terms, inconsistent with the first assignment and, therefore, revoked 
it. The second assignment was, further, of ten years duration only, 
and the ten years had expired prior to commencement of this suit. More- 
over, at the time the second assignment was made to appellee Pike, she 
was president and a director of appellant's predecessor which, prior to 
this same second assignment, had been using the trade name in its busi- 
ness. Under these circumstances, appellant's predecessor was, in equity, 
entitled to this second assignment as against appellee Pike. Such equitable 
ownership passed to appellant on sale of the assets of appellant's predeces- 
sor to appellant. Appellee Pike claims to have licensed appellant's prede- 
cessor to use the trade name. But appellant's predecessor had been using 
this same trade name prior to the date of this purported license. Further- 
more, this license was never executed by appellant's predecessor in 
accordance with its by-laws, and was never ratified by it, although 
appellee Pike was a director of appellant's predecessor at the time of 
the alleged execution of this license, and was both president and a direc- 
tor of appellant's predecessor for a period of more than six years after 
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the alleged date of execution of the license. In any case, appellee Pike 
has herself treated this license as a nullity and has not observed its 
terms. Under these circumstances, she has waived whatever rights 
she might otherwise have been able to exercise under the terms of the 


license. 


ARGUMENT 


I. 


APPELLEE, FLORENCE PIKE, HAS THE BURDEN OF 
PROOF IN SEEKING TO UPSET A JUDICIAL SALE, AND 
SHE CAN SUSTAIN THAT BURDEN ONLY BY ESTABLISH- 
ING TITLE TO THE TRADE NAME IN HERSELF. 


A. Appellee Pike's Prior Appropriation, User And Secondary Meaning 
In Trade Name. 


The law favors the validity of judicial sales and the burden of proof 
rests on the one who attacks the validity of such a sale and seeks to up- 
set it. Duncanson v. Manson, 3 App. D.C. 260, affd. 166 U.S. 533, 
17S. Ct. 647, 41 L. Ed. 1105 (1894). Hence the burden here rests upon 
appellee Pike to establish that the trade name Ruby Foo, and its deriva- 
tives, are her property. If she cannot establish such ownership, she has 
no Standing to contest the sale of the trade name. She must establish 
such ownership, also, in order to be capable of entering into a valid 
agreement licensing use of the trade name to Ruby Foo's Den, Inc., of 
Maryland. Appellee Pike cannot divest the appellant, who purchased 
the name at a judicial sale, of the right to use the name, nor can she 
vest title to the name in herself by establishing merely that another, 
not a party to the litigation, may have rights in the trade name, because 
of the policy of the law in favor of judicial sales. 


Appeliee Pike asserts the validity of the purported license agree- 


ment by reason of her ownership of the trade name, through prior appro- 
priation and user of the name, which, together with the development of 
secondary meaning, would entitle her to common law protection. 
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With respect to this contention, there is evidence in the record 
tending to show that Ruby Foo individually utilized the trade name in 
the Boston area in connection with a Chinese restaurant from 1932 to 
1935 (App. 12124, pp. 74, 127; App. 2, 3), and thereafter in connection 
with such restaurant operated by a Massachusetts corporation (App. 
12124, p. 128; App. 2) wholly owned by Ruby Foo (App. 12124, p. 128; 
App. 2). There is undisputed evidence in the record to show that Ruby 
Foo and Florence Pike were associated in a New York corporation 
(App. 12124, p. 74) which operated a restaurant, Ruby Foo's Den, Inc., 
in New York City from September 29, 1936 (App. 12124, pp. 75, 142, 
143; App. 59, 78, 80). But there is no evidence whatever in the record 


to show appropr iation or user of the trade name by appellee Pike individu- 


ally at any time, nor has any such contention been advanced. Appellee 
Pike's activities in connection with developing or promoting the trade 
name were restricted entirely to activities as a corporate officer or 
agent. Hence, any such appropriation, user or secondary meaning which 
attached to the name, and which might be accorded common law protection 
upon proper application, accrued to the benefit of the corporation and not 
to appellee Pike individually. Glenn-Dale Inc., Petitioner v. Oscar Abt 
et al., Respondents, 133 NYS (2d) 353 (1954). In civil action 16941, 
introduced into evidence in this case (App. 12124, p. 100), in which Ruby 
Foo and the Massachusetts corporation sought to enjoin use of the trade 
name in the District of Columbia by Ruby Foo's Den, Inc. of Maryland, 
the defendants, including appellee Pike, agreed with the conclusion 
Stated above. It was pleaded therein by appellee Pike and others that 

any value attaching to the trade name was the result of expenditure of 
money, and the efforts of the New York corporation and appellee Pike, 
"and inures to the benefit of the said New York corporation in which the 
defendant, Florence Pike, is the principal stockholder." (App. 12124, 

p. 144) 


Any showing of prior appropriation or secondary meaning attaching 
to the trade name with respect to the New York or Massachusetts 
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corporation is wholly irrelevant insofar as this claim, advanced by 
Florence Pike individually, is concerned. Appellee Pike tends to con- 
fuse her corporate activity with activity on her individual behalf and 

to equate herself with the corporation (App. 12124, p. 50 et seq.). 
However, she has introduced no evidence in support of such identity. 
Indeed, the evidence shows that originally she held only one third of the 
stock and subsequently acquired an additional eight and one third per 
cent interest for a total holding of forty-one and two thirds per cent 


(App. 65). 


B. Claim Of Sole And Exclusive Ownership In The Trade Name Has 
Been Asserted In Behalf Of The New York Corporation. 


There is evidence in the record that the New York corporation 
claims sole and exclusive ownership of the name Ruby Foo in itself 
(App. 79, 82). Abraham Kessler, who was acting for Florence Pike in 
connection with the New York corporation (App. 12124, p. 96; App. 9, 
12, 13, 17, 18, 19, 20, 21, 22, 23, 35) while secretary-treasurer of 
the New York Corporation, executed a sworn Complaint and an Amended 
Complaint (App. 61, 62, 78, 79, 80, 81, 82, 83) wherein that corpora- 
tion, as sole party plaintiff, stated through Kessler: 


"That the good will represented by the name 'Ruby 
Foo’ belongs to your plaintiff. . .", (App. 79); and 


"That thereafter and on or about the 29th day of Sep- 
tember, 1936, with the consent and cooperation of 
said Ruby Foo and for the purpose of capitalizing upon 
and utilizing in the City of New York, State of New 
York, the said personal name of ‘Ruby Foo' and the 
good will thereof as well as that of the said Chinese 
restaurant name of "The Den’, ... . the plaintiff 
was organized as a New York corporation under the 
corporate name of The Den, Inc., which corporate 
name, also with such cooperation and consent of the 
said Ruby Foo, was on or about the 19th day of Janu- 
ary, 1937, duly changed to Ruby Foo's Den, Inc. . . .", 
(App. 80); and 
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"That the said Ruby Foo has given this plaintiff, 

through the said Abraham Kessler, above men- 

tioned, the sole and exclusive right to the names. 

"Ruby Foo', 'Ruby Foo's Den' or 'The Den’ through- 

out the United States exclusive of the Commonwealth 

of Massachusetts and the plaintiff is the sole owner 

thereof for the United States exclusive of said Com- 

monwealth of Massachusetts . . ."" (App. 82). 

Examination of the two instruments granting or assigning the name 

Ruby Foo from Ruby Foo to Kessler reveals that, as to the 1936 agree- 
ment, Ruby Foo granted the use of her name in four named areas, in- 
cluding New York, to Abraham Kessler in consideration of receipt of 
one third interest in the New York restaurant conducted under her name. 
Thus, adoption of the trade name "Ruby Foo" by the New York restaurant 
"on or about September 29, 1936" with Ruby Foo's consent and coopera- 
tion and through Abraham Kessler, must of necessity refer to the 1936 
agreement introduced in evidence by appellee Florence Pike. It is signifi- 
cant that this grant by Ruby Foo to Kessler was in consideration of a 
one third interest in the New York restaurant, and that the right was 
granted to Kessler, secretary-treasurer of the New York corporation. 
In this connection Ruby Foo herself alleged her sole ownership in the 
trade name with the exception of authorized use to certain persons or 
certain corporations in which she was, or was to be, interested finan- 
cially (App. 12124, pp. 127, 128p App. 3). Furthermore Ruby Foo's 
attorney, William Berger, testified to sending < a Jeter to appellee 
Florence Pike, dated October 2, 1944, which asserted Ruby Foo's ex- -4’ 
clusive ownership in the trade name, except as to the restaurant operated 
by the New York corporation (App. 68). These circumstances demon- 
strate that the 1936 grant from Ruby Foo to Abraham Kessler was made 
to him in his capacity as an officer of the New York corporation for the 
benefit of that corporation. 


In the last quoted language from the complaint and amended com- 
plaint sworn to by Abraham Kessler, it is alleged that the New York 
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corporation acquired rights to the trade names "Ruby Foo's Den" and 
"The Den" everywhere in the United States except Massachusetts. This 
can refer only to the 1938 agreement between Ruby Foo and Kessler in 
which these additional names, and the wider geographical area of the 
grant, appear. It is apparent therefore that the claim of the New York 
corporation to rights in the trade name embrace both documents intro- 
duced into evidence by appellee Pike here in support of her individual 


claim. 


If the New York corporation adopted the trade name "Ruby Foo" 
on or about September 29, 1936, from Ruby Foo herself and through 
Kessler, then Kessler could obviously have nothing to assign to appellee 


Florence Pike on November 1, 1936, as to the 1936 grant, and a fortiori 


nothing to assign to her on October 5, 1943, the date of the purported 
assignment of the 1938 agreement. 


It appears significant also that when the corporate title of the New 
York corporation was changed by amendment, on January 19, 1937 from 
"The Den, Inc.’ to "Ruby Foo's Den, Inc." it was alleged in the sworn 
amended complaint (App. 80) that the change was effected with the con- 
sent and cooperation of Ruby Foo who received one third of the stock 
and became president of the corporation. If the 1936 grant had in fact 
been assigned to Florence Pike on November 1, 1936, as she alleges, 
the corporation would obviously have sought her approval and consent 


to amend the corporate name in 1937. 


Since Abraham Kessler was acting for Florence Pike in connec- 
tion with the New York corporation (App. 9, 18, 19, 20, 21) she would 


appear to be bound by his sworn statement that the New York Corporation 


was the sole and exclusive owner of the trade name. Moreover, the 
purported assignment from Kessler to Florence Pike of both the 1936 
grant to Kessler and the 1938 agreement between Kessler and Ruby Foo 
are, by any test, naked assignments and, as such, conveyed nothing. 
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No business conducted by Kessler under the name "Ruby Foo" was trans- 
ferred by means of these assignments to Florence Pike. Kessler did 
not retain through these assignments any control over use of the name 
Ruby Foo. Indeed, there is no evidence to show that Kessler ever was 
in business under the name and Style of Ruby Foo. These assignments, 
therefore, were ineffective to convey anything from Kessler to Florence 
Pike. Adam Hat Stores, Inc. v. Monroe Shirt Co., 143 F (2d) 993 
(1944); Browning King Co. of New York, Inc. v. Browning King Co., 
176 F (2d) 105 (1949); President Suspenders Co. v. MacWilliam, 46 
App. D.C. 45, 238 F 159 (1917); Hanover Star Milling Co. v. Metcalf, 
240 U.S. 403, 36S. Ct. 357, 60 L. Ed. 713 (1916). 


C. Appellee Pike's Claim To Trade Name By Means Of Assignments. 


Since appellee Pike cannot show ownership of the trade name by prior 
appropriation and user, entitling her to common law protection, she must, 


in order to prevail herein, establish her property right otherwise. R.H. 
Macy & Co. v. Macy's Inc., 39 F (2d) 186, 187 (U.S.D.C., N.D. Okla., 
1930). This she was sought to do by introducing four documents into 


evidence. In two of the said documents Ruby Foo, the individual, pur- 
ported to grant rights in the trade name to Abraham Kessler, dated 
October 10, 1936 and September 14, 1938, respectively (App. 12124, 
pp. 144, 145). The other two documents purport to assign Kessler's 
rights in the above documents to appellee, Florence Pike, and they were 
dated November 1, 1936 and October 5, 1943 respectively (App. 12124, 
pp. 147, 148). The invalidity of these last two documents has been 
demonstrated in the last section. 


It is an established principal of law that a later agreement, incon- 
sistent with the terms of an earlier agreement between the same parties 
and relating to the same subject matter, revokes, by implication, the 
earlier agreement. C.J.S. Contracts Sec. 394, 395; Wardman v. Wash- 
ington Loan & Trust Company, 67 App. D.C. 184, 90 F (2d) 429 (1937); 
Ward v. Deavers, et al., 92 App. D.C. 167, 203 F (2d) 72 (1953). Here 
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both the 1936 grant and the 1938 agreement dealt with the same subject 
matter: assignment of the trade name within the United States. The 

1936 grant gave the right to use the name "Ruby Foo" in New York, 
Florida, and in Philadelphia and Washington, D.C., while the 1938 agree- 
ment gave rights to Kessler throughout the United States with the excep- 
tion of Massachusetts. The terms of the 1936 and 1938 documents are 
inconsistent in that the 1938 agreement granted rights for a ten year 
period only, while the 1936 grant was of unlimited duration; the 1938 
agreement granted rights in the trade names "Ruby Foo," "Ruby Foo's 
Den”, and "The Den", while the 1936 grant gave rights only as to "Ruby 
Foo”. The greater geographical scope of the later agreement as shown 
above, plus the other inconsistencies between the two documents, make 

it apparent that the later revoked the earlier by implication. That the 
parties intended the later document so to revoke is shownby the fact that 
the 1938 agreement was executed by both Ruby Foo and by Abraham Kess- 
ler, while the 1936 grant was signed only by Ruby Foo. This indicates an 
intention that both parties were to be bound by the later agreement since 
execution of it by Kessler would be wholly unnecessary if the 1938 agree- 


ment were intended only as an enlargement of the 1936 grant. The greater 


scope of the 1938 agreement supplies consideration for revoking Kessler's 
rights under the 1936 grant, if consideration, other than that appearing 
in the 1938 agreement, is necessary. 


Appellee Pike cannot contend that revocation of the 1936 grant was 
frustrated by reason of Kessler's assignment of it to her prior to the 
execution of the 1938 agreement. Firstly, a grant of the right to use 
the name of another in business is personal to the grantee, and it cannot, 
in the absence of an express stipulation, be assigned or transferred by 
the grantee to a third party. 52 Am. Juris. 531 Trade Marks Sec. 38; 
Manhattan Medicine Co, v. Wood, 108 U.S. 218, 2S. Ct. 436, 27 L. Ed. 
706 (1882); Vonderbank v. Schmidt, 44 La. Ann. 264, 10 So. 616, 15 
LRA 469 (1892). Secondly, appellee, Florence Pike, was not a purchaser 





valine She 
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for value of the 1936 grant, since there is merely a recital of one 
dollar as consideration, and both Pike and Kessler testified that he 
was acting for her in all matters pertaining to the trade name and the 
New York corporation (App. pp. 9, 12, 13, 17, 19; 20, 21, 22, 23). 





Appellee Pike, as Kessler's principal, is therefore bound by his execu- 


tion of the 1938 agreement and all of its consequences. Indeed, she 
subsequently adopted the 1938 agreement expressly by her acceptance 
of Kessler's assignment of it to her and claimed rights in the additional 
trade names contained therein. Such adoption constituted ratification 
of Kessler's act in executing the 1938 agreement, and therefore ratified 
also the implied revocation of the 1936 grant. 


Appellee Pike must therefore rest her claim to have this Court 
confirm her title to the trade name on the 1933 agreement, and this 
renders her claim of title worthless because Kessler did not assign the 
1938 agreement to her until October 5, 1943. Appellee Pike's purported 
license to Ruby Foo's Den, Inc., of Maryland, the terms of which 
license is the basis of her claim of revocation and restoration of the 
trade name to her, was dated July 31, 1942, (App. 12124, pp. 149, 

150) more than a year prior to Kessler's assignment of the 1933 agree- 
ment to her. Obviously therefore her purported license to the Maryland 
corporation could give nothing to that corporation. Moreover the Mary- 
land corporation was incorporated as "Ruby Foo's Den, Inc., of Maryland" 
on November 24, 1941 (App. 12124, p. 18, App. p. 9) and was therefore 
using the trade name long before the purported license from appellee 

Pike. In addition, the terms of the license itself recite (App. 12124, 

p. 149) "WHEREAS, the party of the second part was authorized pur- 

suant to an agreement to use the name ‘Ruby Foo" in its title and in 

the business to be conducted by it.." 


It is submitted that when it is shown that the corporation was 
using the trade name in its corporate title long prior to the date of 
the purported license, and when that license itself points to the existence 
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of an earlier agreement which authorized the corporation to use the 
trade name, and when the license was ineffective to license anything, 
execution of the license could not derogate from the rights the corpora- 
tion already had to use the trade name. Appellee Florence Pike was 

one of the original directors and stockholders of Ruby Foo's Den, 

Inc. of Maryland (App. 12124, p. 18). It has been held that an owner's “ 
unregistered right to a trade name passes by implied consent to a 
corporation when it is organized, if the owner is one of the organizers 
of the corporation Ph. Schneider Brewing Company v. Century Distilling 
Company 107 F(2d) 699 (1939). And the Supreme Court has said, in 
American Steel Foundries v. Robertson, Commissioner, et al., 269 
U.S. 372, 380, 46S. Ct. 160, 162, 70 L. Ed. 317 (1926) that: 


"The effect of assuming a corporate name by a ; 
corporation under the law of its creation is to exclusively 
appropriate its name. It is an element of the corporate : 


existence." } 


In the light of these two cases, and in view of the fact that the 
corporation was organized and using the trade name prior to the date 
of the license from appellee Pike, and in view of the fact that appellee 
Pike and Ruby Foo herself were organizers and original stockholders 
and directors of the Maryland corporation (App. 12124, p. 18), itis 
submitted that the license in no wise disturbed the corporation's pre- 
existing rights to the trade name. 


In addition to the Maryland corporation's acquisition, by implied 
consent, of any rights in the trade name held by Florence Pike at the 
time of the corporation's organization, there is the further fact that 
when appellee Pike received Kessler's assignment of the 1938 agree- 
ment on October 5, 1943, she was President as well as a director 
of the Maryland corporation (App. 12124, p. 25). Under such cir- 
cumstances it was her duty to offer the assignment of these rights to 


the corporation for its benefit rather than to hold them for her own 
benefit, and in the absence of such an offer, she must be held to have 





15 





accepted the assignment for the benefit of the corporation of which she 


was president. There is no evidence that she did first offer the rights 
to the corporation, and to permit her to retain them for herself would 
permit her to profit from her own wrongdoing. This conclusion is 
strengthened by the fact that, as appears infra, appellee Pike expended 
funds of the Maryland corporation to protect the trade name. Guth v. 
Loft, Inc., 23 Del. Ch. 255, 5 A (2d) 503 (1939). Indurated Concrete 
Corp. v. Abbot, 195 Md. 496, 74 A (2d) 17 (1950). Under these 
circumstances a court of equity should regard Ruby Foo's Den, Inc. 

of Maryland as owner of the rights in the trade name from October 5, 
1943. Since the instant case is one for equitable relief, the court below 
should have held that ownership of the trade name passed to appellant, 
Golden City Restaurant, Inc., when that corporation purchased the 
assets of Ruby Foo's Den, Inc. of Maryland, on November 10, 1953. 


In any event, any revocation by appellee Pike of her purported 
license to the Maryland corporation, based on Kessler's assignment 
to her of rights under the 1938 agreement, could not serve as a basis 
for revesting title to the trade name in Pike. It has been held that 
grant of the exclusive use of a trade name which is limited as to duration, 
as was the case in the 1938 agreement, does not convey title or 
establish ownership in the licensee Hicks v. Anchor Packing Company 
16 F (2d) 723 (1926). Furthermore, the 1938 agreement gave Kessler 
exclusive rights only until September 14, 1948. Therefore, any 
rights based thereon had expired prior to July 20, 1953, the date that 
this suit was filed (App. 12124, p. 2). There is no claim of any grant, 
agreement or assignment, directly or indirectly to Florence Pike, 
subsequent to that of October 5, 1943, and there is no showing that 
appellee Pike ever traded individually under the name and style of 
"Ruby Foo". Since the rights under the 1938 agreement have expired, 
there is no basis for vesting title to the trade name in appellee Pike. 
Cf. Broeg v. Duchaine, 319 Mass. 711, 67 N.E. (2d) 466 (1946). 
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Appellee Pike is not aided by contention that, in some fashion, the 
1936 grant remained in full force and effect despite the subsequent 
inconsistent 1938 agreement, and that the 1936 grant was the basis for 
her license to the Maryland corporation. This is true because at the 
date of the grant from Ruby Foo to Kessler the restaurant operated by 
the New York corporation was just beginning operation, and Ruby Foo's 
Boston restaurant, which was called "The Den" rather than "Ruby Foo's" 
(App. 12124, pp. 92, 93; App. pp. 45, 46, 47, 48, 49, 85), wasa 
restaurant of small seating capacity (App. 12124, pp. 92, 93; App., p.87) 
and was not known in Boston (App. p. 45). Appellee Pike's own allega- 
tions are to the effect that value was given the trade name only through 
activities and publicity by the New York corporation (App. 12124, pp. 51, 
52, 54; App. p. 59), and there was testimony that the name Ruby Foo 
had no value in New York in 1936 (App. p. 87), or anywhere outside 
of Boston. 


Under these circumstances it is clear that Kessler took nothing 
under the 1936 grant, since the name had no secondary meaning in 
1936 in New York, Florida, Philadelphia, or Washington, D.C. 
United Drug Company v. Theodore Rectanus Company, 248 U.S. 90, 
39 S. Ct. 48, 63 L. Ed. 141 (1918); Adam Hat Stores, Inc. v. Monroe 
Shirt Company, 143 F (2d) 993 (1944). The 1936 grant, by its terms, 
stated that the name ''Ruby Foo" shall be "exclusively the property of 
Abraham Kessler" in the four named areas. But the law is that 
there can be no property in a trade name unconnected with the business 
which gives it value. In this connection the Supreme Court said in 
the Rectanus case, supra, at 97 of 248 U.S., 50 of 39 S. Ct. and 
145 of 63 L. Ed.: 


"There is no such thing as property in a trade mark 
except as a right appurtenant to an established busi- 
ness or trade in connection with which the mark is 
employed. The law of trade marks is but a part of 
the broader law of unfair competition; the right to 

a particular mark grows out of its use, not its mere 
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adoption; its function is simply to designate the goods 
as a product of a particular trader and to protect his 
good will against the sale of another's product as his; 
and it is not the subject of property except in connec- 
tion with an existing business." ! 








See also Cloverleaf Restaurants, Inc. v. Lenihan, 30 Ohio App. 477, 
75 N.E. (2d) 477 (1947). | 


No part of Ruby Foo's business was sold to Kessler in conjunction 
with the 1936 grant. It was in gross and was, therefore, ineffective. 

The grant reserved no control in Ruby Foo over any business established 
by Kessler using the trade name; there was not even any requirement that 
Kessler go into business trading as Ruby Foo. There are many cases to 
the effect that such an assignment (and this argument applies with equal 
force to the 1938 agreement) is void as a naked license. Arthur Murray 
Inc. v. Horst, 110 F. Supp. 678 (U.S.D.C., D. Mass. 1953) is a Massa- 
chusetts decision to this effect, and the grant to Kessler was made in Bos- 
ton, Massachusetts. The court in the Murray case held that when a trade 
name was assigned apart from the business which gave it value, the assign- 
ment was valid only if a degree of control was retained by the assignor. 
See also Foster Canning Company v. Lardan Packing Company, Inc., 17 
NYS (2d) 583 (1939; Adam Hat Stores, Inc. v. Monroe Shirt Company, 143 
F (2d) 993 (1944); Hanover Star Milling Company v. Metcalf, 240 U.S. 403, 
36S. Ct. 357, 60 L. Ed. 713 (1916); Kidd v. Johnson, 100 U.S. 617, 

25 L. Ed. 769 (1879); Pike v. Ruby Foo's Den, Inc. of Maryland, 98 App. 
D.C. 126, 232 F (2d) 683, (C.A.D.C. 1956). 

Moreover the rule is that if a trade name is a personal name, it is 
not assignable, 52 Am. Juris. 527, Sec. 33 Trade Marks; Manhattan 
Medicine Co. v. Wood, 108 U.S. 218, 2S. Ct. 436, 27 L. Ed. 706 (1882); 
Vonderbank v. Schmidt, 44 La. Ann. 264, 10So. 616, 15 LRA 469 (1892). 

For these reasons it is apparent that appellee Pike cannot substan- 
tiate any claim to ownership in the trade name on the basis of the 1936 
grant or its assignment to her by Abraham Kessler in-¢@é. 193, 
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Il. 


APPELLEE FLORENCE PIKE CONVEYED NO 
RIGHTS IN THE TRADE NAME TO THE MARY- 
LAND CORPORATION BY MEANS OF HER 
PURPORTED LICENSE OF JULY 31, 1942 


However, even upon an assumption arguendo that appellee Pike 
held title to the trade name by prior appropriation and user or by grant 


from Ruby Foo through the 1936 or 1938 documents assigned to ap- 


pellee by Kessler, it is contended by the appellant that the license 

dated July 31, 1942 was invalid and conveyed nothing to the Maryland 
corporation. This is so because appellee Pike, as an original director 
and later president of the Maryland corporation, had knowledge that the 
by-laws vested control and management of the corporation in the Board 
of Directors (App. 12124, p. 117) and that the president, therefore, had 
no authority to enter into a license concerning the corporate trade 

name, which is a matter of basic corporate importance. Appellee, Pike, 
in view of her knowledge of the by-laws, cannot, of course, plead 
apparent authority in the president to bind the corporation in such a 

basic matter. In addition to this, appellee Pike, in her complaint herein, 
asserted that by an agreement of May 22, 1942, the Maryland corporation 
and all of the stockholders, organizers and directors of the corporation, 
including herself, agreed that the directors should take no action as 
directors except upon unanimous agreement of all of the parties to the 
agreement (App. 12124, p. 9, 10). This agreement antedates the pur- 
ported license and was alleged by appellee Pike to be in force in 1953, 
but was completely disregarded by appellee Pike when she attempted 

to have the said license executed so as to bind the Maryland corporation. 


Since negotiating such a license was beyond the powers of the 
president of the Maryland corporation, to the knowledge of appellee 
Pike, the license agreement could be validated only through ratification 
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by the Board of Directors of that corporation. But all of the evidence 
in this case shows that there was never any express ratification of 

the license agreement by the Board of Directors (App. 12124, p. 104, 
116, 117) even during the long period from 1942 to 1949 when appellee 
Pike was president of the corporation as well as a director (App. 12124, 
p.4). There is nothing in the corporate records to show that the Board 
of Directors was aware of the license. Nor is there any evidence upon 
which to base implied ratification by the Board of Directors (App. 12124, 
p. 118). The corporation was using the trade name in its corporate 
title from the date of incorporation, November 24, 1941 (App. 12124, 

p. 18), more than eight months prior to the date of execution of the 
license, and the license itself recites a pre-existing agreement to use 


the trade name in its title and in the business to be conducted by it 


(App. 12124, p. 149). In light of this pre-existing and alternative source 


of the trade name, corporate use of the trade name over a long period 
cannot constitute acquiescence or implied ratification of appellee Pike's 
license by the directors, since they may be presumed to have relied 


upon such alternative and prior source for use of the trade name. 


In view of the above it is apparent that execution of such a license 
was beyond the powers of the president, to the knowledge of appellee 
Pike, and there was never any express or implied ratification of the 
license by the directors of the Maryland corporation. There is a further 
impediment to the validity of the license agreement however; appellee 
Pike's fiduciary duty to the Maryland corporation as a director. Since 
she was dealing with a Maryland corporation, it is pertinent to consider 
the Maryland law respecting contracts between a corporation and one 
of its directors. In this coanection the Maryland Court of Appeals said 
in the recent case of Indurated Concrete Corp. v. Abbott, 195 Md. 496, 
503, 74 A(2d) 17, 20 (1950); citing with approval the earlier case of 


Cumberland Coal & Iron Company v. Parish, 42 Md. 598 (1875): 
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"The affairs of corporations are generally entrusted 
to the exclusive management and control of the Board 
of Directors; and there is an inherent obligation, im- 
plied in the acceptance of such trust, not only that 
they will use their best efforts to promote the in- 
terests of the shareholders, but that they will in no 
manner use their own positions to advance their own 
individual interest as distinguished from that of the 
corporation, or acquire interests that may conflict 
with the fair and proper discharge of their duty. The 
corporation is entitled to the supervision of all the 
directors in respect to all the transactions in which 
it may be concerned; and if one of the directors is 
allowed to place himself in the position of having his 
conduct and accounts made the subject of supervision 
and scrutiny, he, of course, cannot act, in regard to 
these matters, both for himself and the corporation; 
and the consequence is, that the corporation is de- 


prived of the benefit of his judgment and supervision in 


regard to matters in which such judgment and super- 
vision might be most essential to its interest and pro- 
tection. Not only this, the remaining directors are 
placed in the embarrassing and invidious position of 
having to pass upon, scrutinize and check the trans- 
actions and accounts of one of their own body, with 
whom they are associated on terms of equality in the 
general management of all the affairs of the corpora- 
tion. The design of the rule, therefore, is to secure 
a faithful discharge of duty, and, at the same time, 

to close the door, so far as possible, against all 
temptation to do wrong, by subjecting the transactions 


between parties standing in such confidential relations, 


to the most exact and rigid scrutiny, whenever such 
transactions are brought before the Courts. The 
transaction may not be ipso facto void, but it is not 
necessary to establish that there has been actual 
fraud or imposition practiced by the party holding 
the confidential or fiduciary relation; the onus of 
proof being upon him to establish the perfect fair- 
ness, adequacy and equity of the transaction; and 
that too by proof entirely independent of the instru- 
ment under which he may claim." 
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Measured by this standard, appellee Pike's claim to have licensed 
the Maryland corporation to use the trade name cannot stand: she was a 
director at the time that the license was made, she received Kessler's 
assignment of the 1938 agreement after the license was made and 
while she was both president and a director of the corporation, and 
she was subsequently president and a director for over six years and 
never sought ratification of the license by the Board of Directors, nor 
did she ever draw their attention to her claim. As a result of these 
facts and of the facts set forth in the preceding paragraphs it is sub- 
mitted that, far from conforming to the high standard required of a 
director in dealing with his own corporation as stated in the Indurated 
Concrete case, supra, appellee Pike's actions and the circumstances 
surrounding execution of the license show that appellee Pike has not 
sustained the burden of proving "the perfect fairness, adequacy and 





equity of the transaction .... by proof entirely independent of the 
instrument under which" she claims. Under these circumstances she 
cannot be permitted by a Court of Equity to profit by invoking the 


license to vest title to the trade name as herself. 


Moreover, appellee Pike's own conduct reveals that she did not 
regard the Maryland corporation as a mere licensee of the trade name. 
In late 1945 and early 1946 appellee Pike, who was president and a 
director of the Maryland corporation, and others, went to Canada 
( several times to investigate and take action against a Canadian restaurant 
which was using the name Ruby Foo (App. 12124, pps. 7, 21, 22, 120). 
The expense for the trips as well as the legal expenses were borne by 





4 the Maryland corporation "at the direction of Florence Pike" (App. 12124, 
| pp. 21, 22). After complaint by the Maryland corporation, the New York 
corporation advanced one thousand dollars toward these expenses, and it 

J eventually reimbursed the Maryland corporation for one half the ex- 

4 penses (App. 12124, p. 22). The Maryland corporation was not re- 


imbursed by appellee Pike. The Maryland corporation was also a party 
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plaintiff to this Canadian suit (App. 12124, p. 7). It is obvious that 


if the Maryland corporation was merely a licensee of appellee Pike, 


it was not a necessary party to the Canadian suit, and if a licensee 

it should not have paid any part whatever of the expenses of such suit, 
unless the license so provided -- which it did not (App. 12124, pp. 149, 
150). It is submitted that appellee Pike's action, as president of the 
Maryland corporation, in expending corporate funds for such a purpose, 
and in joining the Maryland corporation as a party plaintiff, constitutes 
an admission by her that the Maryland corporation was an owner rather 
than a licensee of the trade name. 


With respect to the license agreement, it would seem appellee 
Pike can prevail only if the Maryland corporation and its successor, the 
appellant, are estopped to show its invalidity by reason of the Maryland 
corporation's pleading in Civil Action 16941 in which it claimed authority 
to use the trade name under a license from appellee Pike. For reasons 
set forth at length, infra, appellant contends that no such estoppel can 
be raised. Appellant submits therefore, that the finding of fact by 
the court below that the license was a valid agreement, (App. 100) and 
its conclusion of law that the trade name was not an asset of the Mary- 
land corporation which the receiver was entitled to sell (App. 101) was 
in error and should be reversed. 


Il. 


APPELLEE PIKE HAS WAIVED WHATEVER 
RIGHTS SHE MIGHT OTHERWISE HAVE HAD 
UNDER THE PURPORTED LICENSE TO THE 
MARYLAND CORPORATION DATED JULY 31, 1942 


The Court below found that Florence Pike had not waived any of 
her rights under the license agreement of July 31, 1942. In making 
this finding, the Court apparently failed to consider a number of cir- 
cumstances which, taken together, show that Florence Pike has, in fact, 
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waived whatever rights she might otherwise have had under the license 
of July 31, 1942. 





In the first place, this license agreement was made between 
Florence Pike and the president of Ruby Foo's Den, Inc., of Maryland 
(App. 12124; pp. 149, 150). It does not appear as a restriction in the 
Articles of Incorporation of the Maryland corporation (App. 12124, p.102). 
Jacob Pike, President of the Maryland corporation since 1949, testified 
that no restriction as to the use of the name Ruby Foo appeared any- 
where in the corporate records (App. 12124, pp. 116, 117); and that 
such agreement was never ratified by the Board of Directors of the 
Maryland corporation (App. 12124, pp. 104, 116, 117). The by-laws 
of the Maryland corporation provide that active management of the 
corporation is vested in the Board of Directors, (App. 12124, p. 117) not 
in the president. Therefore, the license of July 31, 1942, would not 
be binding on the Maryland corporation unless ratified by the Board. 
Florence Pike was president and a director of the Maryland corporation 
from 1942 till 1949 (App. 12124, p. 4) and, of course, knew the authority 
of the president of that corporation at the time the license agreement 
was entered into. Under these circumstances, it can fairly be said 
that Florence Pike's failure to mention the license agreement to the 
Board of Directors and her failure to have the agreement ratified, 
during the six years she was president of that corporation, together, 
show an intention not to enforce the license agreement of July 31, 

1942, but, instead, to hold to the agreement by which the corporation 
had used the name "Ruby Foo" prior to the execution of the July 31, 
1942 agreement (App. 12124, pp. 149, 150). 


It is true that, on April 13, 1944, in an Amended Answer to the 
Complaint in C. A. 16941, defendants Ruby Foo's Den, Inc., of 
Maryland, Joel Pike and Florence Pike, appellee here, pleaded that 
Ruby Foo's Den, Inc. of Maryland used the name Ruby Foo under the 
license of July 31, 1942 from Florence Pike. However, it should be 
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borne in mind that, that on April 13, 1944, when this Amended Answer 
was filed, Florence Pike was the president of Ruby Foo's Den, Inc. 

of Maryland. To allow Florence Pike, under these circumstances, to 
take advantage of this plea of the Maryland corporation and herself 
would allow her to use her own act to set up an estoppel against 
another, and this is not permitted. New York Life Ins. Co. v. Odom 
et al. 93 F (2d) 641 (C.C.A. 5, 1937); McHugh v. Duane et al. 

53 A (2d) 282 (D. C. Mun. App., 1947). It is significant, also, that 
in this same C. A. 16941, the Answers of the Maryland Corporation 
dated September 28, 1942, and of Florence Pike and other defendants 
alleged that the right to use the trade name Ruby Foo and derivatives 
had been assigned (not licensed) to Ruby Foo's Den, Inc., of Maryland, 


for a valuable consideration. It is significant that the license of July 31, 


1942, with all the restrictions contained therein in favor of Florence 
Pike was not pleaded by the Maryland corporation until after Florence 
Pike was president of that corporation. 


Moreover, no contention that the Maryland corporation and its 
successors are estopped to challenge Florence Pike's license to the 
corporation because of the Answer of April 13, 1944, has been raised 
heretofore. In such case the question of estoppel cannot be raised for 
the first time on appeal. Morse v. United States, 41 App. D.C. 374 
(1914). The rule also is that a party is estopped by his prior pleading 
only if the position taken by him in that pleading was successfully 
maintained. Parker v. Sager, 35 App. D.C. 4, 174 F (2d) 657 (1949). 


It cannot be contended that the Maryland corporation is estopped 
as against Florence Pike merely because it used the name Ruby Foo 
for a long period, since, as shown above, the Maryland corporation 
was using the trade name Ruby Foo for more than eight months before 
the license of July 31, 1942 (App. 12124, pp. 149, 150, 102; App., p. 
If, then, the Maryland corporation was not using the name Ruby Foo 
by virtue of the license of July 31, 1942, it and its successors cannot 
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be estopped to question the validity of that license. Furthermore, re- 
liance is a necessary element of estoppel. In Thompson et al. v. 
Park Savings Bank, 68 App. D.C. 272, 277, 96 F (2d) 544, (1938) 
the Court stated that: 
",...in the case of estoppel the party alleging it.... 
must show that he has done something or omitted to 
do something in reliance upon the other party's 
conduct by which he will no#/be prejudiced if the facts Now! 
are shown to be different from those upon which he 
relied. Where the parties have equal knowledge or 
opportunity of knowledge or where the facts are equally 
known to both, or both have equal means of ascertaining 
them, there can be no estoppel. "' 
Florence Pike has not shown that she relied on any representations 
of the Maryland corporation that it derived its right to use the name 


Ruby Foo from the July 31, 1942, license. 


Florence Pike, until the instant case, has largely disregarded 
the July 31, 1942 license. She caused the Maryland corporation to 
be a party to a law suit in Canada to prevent a Canadian Restaurant 
from using the name Ruby Foo (App. 12124, pp. 7, 22) and expended 
the Maryland corporation's money in prosecuting that suit to protect 
what she now alleges is her individual property (App. 12124, pp. 7, 
21, 22, 50). Florence Pike further alleged in her Complaint in the 
instant case that Jacob Pike had repudiated her right to grant the 
license of July 31, 1942, "by insisting that he and the corporation 
alone had the right to use the name ‘Ruby Foo' in Washington, D.C., 
all of which was in violation of the written agreement of the said 
Florence A. Pike and the said corporation...." (App. 12124, pp. 6, 7). 
This repudiation apparently occurred in 1949. (App. 12124, pp. 6, 7). 
Florence Pike did nothing to assert her title to the name Ruby Foo 
until 1953, despite the facts that the license, by its terms, implies 
that she had the right to control the quality of food and service rendered 


by the Maryland corporation (App. 12124, p. 150), and that, according 
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to her Complaint in this case (App. 12124, pp. 5, 6, 7, 8) she exercised 
no control over the corporation after March 1, 1949. The license of 
July 31, 1942, also gives Florence Pike the right to enjoin violations 

of its provisions (App. 12124, p. 150). Yet she never sued to enjoin 
Jacob Pike or the Maryland Corporation. It is submitted that conduct 
such as this demonstrates an intention to disregard the July 31, 1942, 
license and that, by reason thereof, Florence Pike has waived her 
rights thereunder. 


In any case, Florence Pike never took any affirmative step to 
revest herself with ownership of the name "Ruby Foo."" Her complaint 
herein did not ask in its prayer for relief that ownership in the trade 
name be restored to her. Even in her Motion to Present Testimony 
of Ownership of Trade Name Prior to Sale (App. 12124, pp. 34, 35) 
she merely asserted that under the licensing agreement the Maryland 
corporation had forfeited its right to use the name Ruby Foo. Florence 
Pike never notified the receiver that he had no right to use the name, 
she never notified the Maryland corporation that it had no further right 
to use the name, she never attempted to enter the premises of the Mary- 
land corporation to remove therefrom matter containing the name "Ruby 
Foo", although the license agreement itself provides (App. 12124, p. 150); 

"6. It is mutually agreed that upon the termination 

of this license either by the expiration of the term 

granted hereunder or by prior termination for any 

other reason, the party of the first part shall have 

the right to enter upon the premises of the party 

of the second part and to remove therefrom any 

and all matter containing the name "Ruby Foo" and 

that the said name shall thereafter notbe used by 

the party of the second part in any manner whatso- 

ever.'"' (emphasis supplied) 
Thus, under the very terms of the license by which she claims, Florence 
Pike cannot now complain of the use of the name Ruby Foo by appellant. 
The obligation of the Maryland corporation or its successors not to use 


the name arises only after Florence Pike reenters the premises to remove 
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matter containing the name. American Dirigold Corp. v. Dirigold 
Metals Corp., 125 F (2d) 446 (1942). Her delay in exercising this 
right to reenter, which she has not yet exercised, constitutes a waiver 





of the right, and, in consequence, she cannot now recover the name. 


American Dirigold Corp. v. Dirigold Metals Corp., Supra, First 
Federal Trust Co. v. First National Bank of San Francisco, 297 F 
353 (C.C.A. 9, 1924). 


It is axiomatic that the law abhors a forfeiture. C.J.S. Contracts, 
Sec. 320; Galvin v. Southern Hotel Corp. 154 F (2d) 970 (C.C.A. 4th, 
1946). Forfeiture provisions are strictly construed against those 
seeking to invoke them. C.J.S. Contracts Sec. 320; Gorman v. Gorman 
128 N. Y.S. (2d) 658, 283 App. Div. 250 (1954); Carlson v. Kentucky 
Ridge Coal Co., 112 F Supp 371 (D.C. Ky 1953). 


In the instant case, the license of July 31, 1942 states, in addition 

to the language quoted above, that (App. 12124, p. 149): 

"2. The license herein granted shall be revocable 

by the party of the first part upon breach of any of 

the covenants of this agreement by the party of the 

second part, or upon the bankruptcy or insolvency 

of the party of the second part or upon the dissolu- 

tion of the party of the secoad part." 
No steps have been taken by appellee Florence Pike to revoke the 
license. Under these circumstances, it would seem not only that 
Florence Pike is not presently entitled to the name, but that she has 
waived for the future whatever right she once had to revoke. American 


Dirigold Corp. v. Dirigold Metals Corp., 125 F (2d) 446 (1942). 


The license of July 31, 1942, also contains language that it "shall 
continue so long as the party of the second part shall exist as corpora- 
tion and shall not have been adjudged insolvent or a bankrupt."" (App. 
14124, p. 150). But the two previously quoted provisions of the license 
requiring affirmative action by Florence Pike to revoke, appear both 


before and after this provision, and therefore, limit it. Itis also 
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expressly limited by the provisions of paragraph 6 of the license supra. 
In the Dirigold case, supra,’ the license provided that, if the licensee 
should be liquidated all rights "hereby granted shall cease and shall 
revert" to the licensor. The Court held in the Dirigold case that this 
provision was a condition subsequent and, therefore, affirmative action 
was required by the licensor to regain title to the name. The Court 
also held that, since affirmative action had not been taken by the 
licensor, the right to use the trade name had passed by means of a 
receiver's sale to a purchaser at the receiver's sale, and that it was i 


now too late for the licensor to regain the name. In the present case, 


_ Willa 


Florence Pike never objected to the receiver's use of the name, she 

never objected orally or in writing to appellant's use of the name and 

she never exercised her right of reentry. She merely asserted that 

the name had revested in her, and appealed to this Court when that 

contention was denied in the Court below. In the case of In re Matter 

of Copps Chapel Methodist Episcopal Church, 120 Oh. St. 309, 166 N.E. 

218 (1929), the Court, speaking through the same Judge Allen who d 
now sits on the Circuit Court of Appeals for the Sixth Circuit, construed : 
a grant of land for "so long as said lot is held and used for church 

purposes" as not derogating from a fee simple absolute in the absence 

of words providing for a right of reentry. In the present case, therefore, 

the language of the license that it shall continue "so long as the party of 

the second part shall exist as a corporation and shall not have been ad- 

judged insolvent or a bankrupt" does not operate to cut down the quantity 

of estate granted in the name, apart from the provisions for revocation 

and reentry by Florence Pike. Since Florence Pike did not exercise the 
revocation or reentry provisions of the license, ownership of the trade 

name remains in the Maryland corporation and its successors, the 

receiver and the appeliant, Golden City Restaurant. American Dirigold 

Corp. v. Dirigold Metals Corp., supra. 


As stated above, Florence Pike never notified the appellant that 
it was wrongfully using the trade name Ruby Foo. When Florence Pike ‘ 
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appealed to this Court from the lower court's Order of November 12, 
1953, ratifying the receiver's sale, she did not file a supersedeas bond, 
did not notify the appellant, Golden City, of her appeal, and did not 
otherwise attempt to stay the sale. Instead, she preferred to let the 
purchaser, appellant here, build up the trade name and keep it before 
the Washington, D.C., public, so that its value to her would be greater, 
or at least would remain unimpaired, if her appeal were successful. 
Indeed, Florence Pike did not even prosecute her appeal with speed and 
diligence. Fifteen months elapsed from the time she noted her appeal 
to the time her brief was filed. In view of this delay, during which 
time the appellant, with no notice of Florence Pike's claims, was 
building up the name Ruby Foo, it would seem inequitable to hold that 
the name and its value should now revert to Florence Pike. It is sub- 
mitted, therefore, that Florence Pike's failure to file a supersedeas 
bond to stay use of the trade name by the appellant, coupled with her 
failure to notify the appellant of her appeal or of her claims in timely 
fashion and her dilatory prosecution of her appeal constitute a waiver 
of her right to revoke under the license of July 31, 1942. Florence 
Pike could have prevented ratification of the sale and consequent use 

of the trade name by Golden City Restaurant pending her appeal if she 
had filed a supersedeas bond. Walter M. Ballard Co. v. Peyser et al., 
67 App. D.C. 169, 90 F (2d) 414 (1937); Rule 73 (d) F.R.C.P. Her 
failure to do so should now foreclose her attempt to revest herself in 
the name, because such failure caused appellant to preserve the value 
of the name by keeping it before the public. In this connection, the 
attitude of the Maryland Court of Appeals in Bowers v. Soper et al., 
148 Md. 695, 130 A 330 (1925) is interesting, for it held, under a 
discretionary power granted to that court by statute, that reversal 

of an Order Ratif ying a Judicial Sale did not affect the rights of a 
purchaser where the Order of Ratification had not been stayed during 
the appeal. It is contended that the reasoning of the Bowers case 
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should be applied here, and it affords sufficient ground to hold that 
Florence Pike's failure to file a supersedeas bond amounts to a waiver 
of her rights under the license of July 31, 1942. 


IV. « 


IF THE COURT BELOW WAS CORRECT IN 
HOLDING THAT THE LICENSE TO THE 
MARYLAND CORPORATION WAS VALID 
AND HAD NOT BEEN WAIVED, IT SHOULD 
HAVE AFFORDED APPELLANT A PROPER 
OPPORTUNITY TO RESCIND 


Appellant, Golden City Restaurant, Inc., should have been informed 
by the court below as to what the equitable adjustments required by this 
Court's opinion would be, should it elect to rescind the sale. The court 
below (App. p. 107, 108) refused to determine such equitable adjustments 
unless and until appellant elected to rescind. It is submitted that as 
a practical business matter, it was essential for the appellant to know 
the conditions attaching to rescission in order to make an informed 
decision on the question. For this reason it was error to require ap- 
pellant's election to rescind prior to stating the equitable adjustments 
the rein. 


In connection with the discussion on recission, appellant stated 
that the present value of the business bought by it should be the basis 
of recission (App. pp. 126, 127). In this contention, appellant was 
notinerror. It has been held that a purchaser at a receiver's sale, 
upon recission of the sale, 'is entitled to be reimbursed for his proper 
expenses in managing the property; Varnell v. Lee, 236 Ia. 445, 19 N. W. 


(2d) 205 (1945); Baltimore Trust Company v. Interocean Oil Co., 29 F 
Supp 269 (U.S.D. C.D. Md.(1939) for money expended for the benefit 
of the property; Varneli v. Lee (supra); and for repairs thereto; 


Hudson v. N.Y. & Albany Transportation Co., 188 F 630 (1911); 
Soper v. Foster 256 Ky 157, 75S.W. (2d) 1080 (1934). It is contended 
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also, in view of appellee Pike's delay in prosecuting her appeal, as above 
noted, the expense to the purchaser in keeping the name "Ruby Foo" before 
the Washington, D.C., public should also be included in arriving at an 


equitable adjustment on rescission. 


Appellant submits that, if the Court below had been guided by 
the above considerations on the question of recission, it would have held 
that the value of the restaurant business at the time of recission was the 
proper measure of value to apply in making the purchaser whole, in ac- 


cordance with the direction of this Court. 


CONCLUSION 


For these reasons, it is submitted that the Order of the lower 
Court of July 26, 1956, is erroneous and should be reversed so as to 


restore to appellant such right to the trade name "Ruby Foo" as it 
bought at the receiver's sale of November 10, 1953, and which was 


ratified by the lower court on November 12, 1953. 


Respectfully submitted, 


ROBERT ALFRED BROWN 
HAMILTON W. KENNER 


Dupont Circle Building 
1346 Connecticut Avenue, N. W. 
Washington, D.C. 


Attorneys for Appellant 
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1 
JOINT APPENDIX | 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


| 
| 
| 
| 
| 
| 


RUBY FOO 
RUBY FOO'S DEN, INC. : | 
6-10 Hudson Street, : | 
Boston, Massachusetts, : ! 
a Massachusetts corporation, 


Plaintiffs, 
v. * Civil Action No. 16941 


RUBY FOO'S DEN, INC. 
a Maryland corporation, 
GEORGE DARE, 
VIRGINIA DARE, 
JOEL PIKE, 
FLORENCE PIKE, 
DAVID PEISTER, 
JACK WIENER 
STANLEY COHEN 
all at: 
728 Thirteenth Street, N. W. 
Washington, D. C., 


Defendants. 





[Filed Aug. 27, 1942] 


COMPLAINT 
(For Injunction and Other Relief) 
COMES NOW the plaintiffs above named, and by way of complaint 


against the above-named defendants, complain and allege as follows: 

1. The plaintiff, Ruby Foo, an individual, is a citizen of the State 
of Massachusetts, whose business address is 6-10 Hudson Street, City 
of Boston, County of Suffolk, and State of Massachusetts. Ruby Foo's 
Den, Inc., is a corporation organized and existing under and by virtue 
of the laws of the State of Massachusetts, with principal office located 
at 6-10 Hudson Street, in the City of Boston, County of Suffolk, and 
State of Massachusetts. 

2. Defendant, Ruby Foo's Den, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of Maryland with 


2 


its principal offices located at 355 Calvert Building in the City of 
Baltimore, State of Maryland. Defendants, George Dare and Virginia 
Dare are citizens of the State of Maryland with home address located at 
309 Lynn Drive, Chevy Chase, Maryland. Joel Pike and Florence Pike, 
residing at 65 Central Place, New York City; David Peister whose 
address is 144 W. 86th Street, New York City; Jack Weiner, whose 
address is 160 Riverside Drive, New York City; and Stanley Cohen, 
whose address is 230 West End Avenue, New York City, defendants, and 
are citizens of the State of New York. 

3. The court has jurisdiction over this controversy by reason of 
the diversity of the citizenship of parties and by reason of the nature of 


the relief claimed. 
4. During or about the year 1932, plaintiff, Ruby Foo, opened a 


restaurant in the City of Boston, State of Massachusetts, which restaurant 
was then known as “Ruby Foo's Den". On September 6, 1935, a Massa- 
chusetts corporation, "The Den, Inc.", was formed for the purpose of 
conducting a restaurant business and by arrangements and agreement 
between said Ruby Foo and said corporation the said corporation was 
authorized and permitted by the said Ruby Foo to do business in the State 
of Massachusetts under the trade-name "Ruby Foo's" Den, Inc. and has 
ever since been known by and conducted business under said trade-name. 
On January 31, 1939, by application to and authority from the State of 
Massachusetts, the name ‘The Den, Inc." was changed to "Ruby Foo's 
Den, Inc.". The said Ruby Foo owns all of the capital stock of the said 
Massachusetts corporation. During or about the year 1936 a restaurant 
was opened in the City of New York in the same name in which enterprise 
plaintiff Ruby Foo had a substantial interest. During or about the year 
1938 plaintiff, Ruby Foo, together with others, opened a second restaurant 
"Ruby Foo’s Pagoda", in the City of New York. During or about the year 
1940 plaintiff, Ruby Foo, opened a restaurant in Providence, Rhode 
Island, known as “Ruby Foo's Beachcomber", which restaurant is owned 
and operated by a corporation incorporated under the laws of the State 

of Rhode Island, all of the capital stock of which is owned by the said 
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Ruby Foo. At about the same time plaintiff, Ruby Foo, together with 
others, opened a restaurant in Miami Beach, Florida, known as "Ruby 
Foo's Den", which restaurant is owned by a corporation formed under 
the laws of the State of Florida, in which corporation the said Ruby Foo 
has a substantial interest. | 


5. During or about the year 1932, Ruby Foo first adopted and began 


to use her own name "Ruby Foo" as a trade-name in connection with the 
transaction of a restaurant business. Such trade-name had not thereto- 
fore been used by any other person. The said trade-name has been con- 
tinuously and exclusively used since, during or about the year 1932 by 
plaintiff in connection with the operation of Chinese restaurants. The 
said trade-name is still being employed by said plaintiff in connection 
with the operation of Chinese restaurants and the plaintiff still is the 
owner of the rights, title and interest thereto, and intends to use said 
trade-name in connection with the operation of said restaurants. 

6. The plaintiff, Ruby Foo, for the purpose of protecting her 
interest in the said trade-name, caused the said name to be registered 
in slightly different terms in the various states in which she transacted 
her business through filing for and having issued in accordance with the 
provisions of the laws of the different states, certificates of incorpora- 
tion, which said certificates of incorporation are still in full force and 
effect. 

7. The plaintiff, Ruby Foo, is sole owner of the entire rights, 
title and interest in and to said trade-name consisting both of the 
words "Ruby Foo" and "Ruby Foo's", along or in conjunction with other 
descriptive names, words, or phrases, and to the good will of the busi- 
ness in connection with each said trade-name used, with the exception 
that the plaintiff, Ruby Foo, authorized the limited use of said name to 
certain corporations in which she was financially interested, confining 
said corporations’ right to the use of said name to definite jurisdictions, 
but not including the District of Columbia. Plaintiff, Ruby Foo, has at 
all times insisted upon her exclusive rights in and to the said trade-name 
"Ruby Foo" or "Ruby Foo's" and said trade-name has been universally 
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known to the public and to the trade as the exclusive property of Ruby 


Foo. } 

8. Plaintiff, Ruby Foo, since the establishment of the business ) 
as a Single restaurant in the City of Boston, County of Suffolk, State of 4 
Massachusetts, has steadily expanded and intended to and did plan to ‘ 





open a restaurant under the trade-name "Ruby Foo's" in the City of 
Washington, District of Columbia, in the development and expansion of 
said business. 

9. The plaintiff's restaurants have a well-known and well-es- 
tablished reputation among its patrons and the general public, and have 
been extensively publicized as a popular rendevous of the talented and of 
celebrities. The trade-name "Ruby Foo's", due to the favorable repu- 
tation which it has acquired with the public as the insignia for excellent 
food and entertainment, is a valuable property right of the plaintiff. 

The popularity of the restaurants operating under the trade-name 
"Ruby Foo's" and said restaurants being patronized by actors, foreign 
entertainers, public personages and persons of professional, commercial 
and official prominence; who by the nature of their employment and 
profession travel extensively and regularly in all states of the United 
States and the District of Columbia, and by virtue of publicity in local 
and national publications, the said name of "Ruby Foo's" is well and 
favorably known in the City of Washington, District of Columbia. 

10. That said defendants named in the preceding paragraph (2) of 
this complaint have not been authorized, commissioned, permitted, 
licensed, allowed, or privileged to use the trade-name "Ruby Foo" or 
any contraction thereof alone or in conjunction with other words, 
nor has any consent, warrant, license, permission or leave, either 
expressly or formally, been given by the plaintiffs named in the pre- 
ceding paragraph (1) of this complaint, authorizing, commissioning, 
permitting, licensing, allowing or privileging said defendants to use 


said name in advertising, promoting, conducting, or operating restaurants 
in the City of Washington, District of Columbia. 





5 ! 
Recently, under date unknown to plaintiff but believed to be during 
the past year, the defendants, and each of them, commenced using the 
trade-name "Ruby Foo's" to designate a restaurant to be operated by 
them at 728 Thirteenth Street, N.W., in the City of Washington, District 


of Columbia, and each of them have continued to publicize and advertise 





such restaurant as serving "Chinese Food That's Different" under the 
trade-name "Ruby Foo's" despite repeated requests by plaintiff that 
defendants discontinue doing so for the reason that the same infringed 
and infringes plaintiff's trade-name, "Ruby Foo's". 

Plaintiff is informed and believes that defendants and each of them 
knew of plaintiff's prior use of the trade-name "Ruby Foo's", and of its 
exclusive ownership thereof and of its policy with respect to its service, 
entertainment and facilities and use of the said trade-name as above 
described. At the time defendants, and each of them, adopted, and 
still use the said trade-name of "Ruby Foo's",, for the purpose and with 
the design of misleading the public into believing that the food, service 
and entertainment to be furnished by them is of the excellent type and 
character as plaintiff's well-publicized and advertised food, service and 
entertainment, thereby taking advantage of the good will plaintiff has 
developed in the said trade-name through publicity and by other means. 
The use of such trade-name by the defendants and each of them is without 
authority, license or permit of the originator and true owner of that name 
and the advertising of food, service and entertainment as the genuine 
"Ruby Foo's" food, service and entertainment is calculated to and has 
the effect of injuring the reputation of the plaintiff. 

Use by the defendants and each of them of the name "Ruby Foo's" 
in connection with the operation of said restaurant will have the effect 
of deceiving the public into the belief that the food, service and enter- 
tainment to be furnished by said defendants, and each of them, is the 
same type and character as the food, service and entertainment furnished 
by the well-known and publicized 'Ruby Foo's", thereby injuring the 
general public and damaging the reputation of plaintiff's said trade-name, 
"Ruby Foo's". Defendants' acts constitute an infringement to plaintiff's 
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trade-name and are unfair means of competition and defendants have 
threatened to and will, unless restrained by this court, continue their 
said unlawful conduct to plaintiff's irreparable injury, for which plaintiff 
has no adequate remedy at law. 

WHEREFORE, the plaintiff prays: 

(1) that the defendant, Ruby Foo's Den, Inc., a Maryland corpora- 
tion, its officers, agents, servants, employees and representatives, and 
that defendants, George Dare, Virginia Dare, Joel Pike, Florence Pike, 
David Peister, Jack Wiener and Stanley Cohen, their agents, servants, 
employees and representatives, be restrained and enjoined during the 
pendency of this action and perpetually from infringing said trade-name 
in any manner; 

(2) that said defendants mentioned in the preceding paragraph of 
this Prayer, and each of them, be restrained and enjoined during the 
pendency of this action and perpetually from operating any restaurant 
in the City of Washington, District of Columbia, under the name or 
designation "Ruby Foo's", under any other name or designation con- 
taining the words "Ruby Foo's" in conjunction with any descriptive name, 
or any other designation containing any other word in conjunction with 
the words "Ruby Foo's", or any trade-name or designation deceptively 
Similar to said trade-name "Ruby Foo's"; 

(3) that the defendants pay to the plaintiffs the costs of this action 
and reasonable attorneys' fees to be allowed to the plaintiffs by the 
court; and 

(4) that the plaintiffs be granted such other and further relief that 
to the court may seem just and equitable in the premises. 

/s/ George W. Prior 


of FELDMAN, KITTELLE, 
CAMPBELL & EWING 


726 Jackson Place, N.W. 
Washington, D. C. 


Attorneys for the Plaintiffs 








State of Massachusetts ) 


) 
County of Suffolk ) 


VERIFICATION 





Ruby Foo, being first duly sworn, deposes and says: 
That the name "Ruby Foo" is her own name and that she is the sole 
owner of all stock and is an officer of Ruby Foo's Den, Inc., a Massa- 
chusetts corporation, and is of lawful age and a resident of the County 
of Suffolk, State of Massachusetts; that she has read the forégoing com- 
plaint against RUBY FOO'S DEN, INC., a Maryland corporation; GEORGE 
DARE: VIRGINIA DARE: JOEL PIKE: FLORENCE PIKE: DAVID PESTER: 
JACK WIENER: AND STANLEY COHEN, and knows the contents thereof, 
and that the facts alleged therein are true and correct. 
/s/ Ruby Foo 
Subscribed and sworn to before me this 20th day of August, 1942. 
/s/ (legible) 
(SEAL) 


[Filed Aug. 14, 1943] 
oe Depositions taken on July 14, 1943, at Room 1002, 9 East 40th 

Street, Burough of Manhattan, New York City, pursuant to notice served 
upon Manuel J. Davis, Esq., attorney for defendants, on June 26, 1943. 
PRESENT: 

Ward B. McCarthy, Esq., attorney for plaintiff. 

Manuel J. Davis, Esq., attorney for defendants Ruby Foo's Den, 
Inc. , a Maryland corporation, Virginia Dare, George Dare, Florence 
Pike and Joel Pike. 

William L. Berger, Esq. 

Saul S. Goldman, Esq., attorney for Jack Weiner and Abraham 
Kessler, witnesses. 

Benjamin A. Hartstein, Esq. 


Bernard H. Nearman, Esq., Commissioner. 





x 2 * * * * 


Tr 2 FLORENCE PIKE, being first duly sworn, testified as follows: 
BY MR. MCCARTHY: 


* * * * * * 


Tr 4 Q. With reference to a New York corporation Ruby Foo's Den, 
Inc., which operates a restaurant on West 52nd Street, New York City, 
do you hold any stock in that corporation? A. Ido. 

Q. How many shares do youown? A. 33 1/3. 
Q. Are you an officer of that corporation? A. Yes. 
Q. When did you acquire that stock? A. About 2-1/2 years 


ago. 


XK *x * * % * 


‘Tr 10 Q. At this time, do you hold a document purporting to have been 
| executed on October 10, 1936, by Ruby Foo, wherein she granted to 
Abraham Kessler the right to operate enterprises dispensing Chinese 
foods in the state of New York, the state of Florida, the city of Phila- 
delphia, Pa., and in Washington, D. C., under the name of Ruby Foo? 
A. I hold two documents, but I don't remember the dates. 
Q. Iask whether you hold this particular document of October 10, 
1936. A. I believe so but I am not certain of the date. 
Q. Whom did you obtain that from? A. Ruby Foo. 
Q. The assignment is to Abraham Kessler. A. That's right. 
Q. Did you receive that from Kessler or from Ruby Foo? A. It 
was made to Kessler, in my presence. 
* x x x * sd 
Tr 11 Q. Was Kessler there at the time it was made? A. I don't re- 
member who was there; I know Mrs. Foo, my husband and I were there; 
some other people were there but I don't remember who. 
Q@. Where was that document executed? A. At her home. 
Q. Do you recall the time of day? A. No. 
Q. Did Kessler make an assignment of that document to you? 
A. He did. 
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Q. What was the consideration? A. No consideration. 


| 


Q. Pure gift? A. Some legal phraseology; I don't know whether 
it was a dollar or what it was. 


x a x xc * * 





Tr 15 Q. And with reference to the two assignments made by Ruby Foo, 
you say Kessler was acting for you and not for your husband. A. I have 
always been interested and have always acted. 

* * ak * ca * 

Tr 21 Q. Do you know who the officers were of the Florida corporation? 

MR. DAVIS: I believe that was answered. 

COMMISSIONER: Same ruling. 

A. Iwas an officer and I believe Louis Wiener and Al Goldman. 

Q. Was Albert Gaines an officer? A. I don't remember. 

Q. He was a stockholder, wasn'the? A. Yes. 

Q. Where are the books and records of that corporation? A. That 
corporation is defunct and in the bankruptcy courts in Florida. 

Q. Do you know whether your husband Joel Pike had entered into 
any negotiations with reference to the formation of the Florida corpora- 
tion? A. With whom? 

Q. With Ruby Foo or anybody else. 

MR. DAVTS: I object to the question. 

* ate * * me * 

Tr 26 Q. The Maryland corporation was incorporated on November 24, 
1941. A. Yes. 

Q. Isn't it a fact that prior to November 24, 1941, Ruby Foo had 
ial cepanitad with Joel Pike and George Dare $3,000 to establish a restaurant 
in Washington, to operate under the name of Ruby Foo? <A. Ruby Foo 

had deposited $3,000 with her brother George Dare. 

Q. Isn't it a further fact that, prior to November 24, 1941, Ruby 
Foo demanded the return of the $3,000? A. I'm mixed up in the dates. 

MR. DAVSB: I object to that; from whom ? 

Q. From George Dare and Joel Pike. . 

MR. DAVIS: I object that what transpired between George Dare 
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and Ruby Foo would not be the best evidence here or a proper question 
to propound to the witness. 

COMMISSIONER: That is only a question of relevancy, so all I 
can do is overrule it. 

MR. DAVIS: Also, the testimony of the witness is that, to her 
knowledge, George Dare received this money and there is no testimony 
that Joel Pike ever received any money. So the form of the question is 
bad. 

Q. You testified that Ruby Foo deposited $3,000 for the formation 
of a Chinese restaurant, in Washington, D. C. A. That's right. 

Q. You know she made a demand for the return of the $3,000. 

A. Yes, I do. 

Q. That demand was made prior to November 24, 1941. A. It 
was nota demand. She asked if I knew someone who would buy her 
stock or if I would buy her stock. 

Q. But the demand for the return of the money was made prior to 
November 24, 1941. A. I must repeat it was nota demand. She sold 
her stock and was given a check for it. 

Q. Was any stock in Ruby Foo's Den, of Maryland, ever issued and 
actually delivered to Ruby Foo? A. No, the corporation wasn't quite 
formed when she put the money in. 

Q. Immediately after she put up the money, did she not make a 
demand for its return? A. She never made a demand. I don't know 
why you insist upon putting it that way. She asked for someone to buy 
her share in the corporation and I got her someone to buy it. 

Q. So Ruby Foo, to your own knowledge, for her $3,000, never 
received any interest whatsoever in the Maryland corporation. A. No 

Tr 28 one received an interest at the time when she put up her $3,000. 
She sold it in the meantime and afterwards everybody got their stock. 

Q. Everybody got their stock immediately after November 24, 
1941. A. I don't know the date but when the corporation was formed 
the stock was issued to each and every member of the corporation. She 
was not a member at that time. 
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* * * aK | * * 





Tr 29 Q. Asadirector, did you control the policies of the 52nd Street 
restaurant, in New York? ; 
MR. DAVIS: I object it is wholly immater al and also as to form. 
COMMISSIONER: All directors formulate policies presumably. I 
think that's a fair question. I overrule the objection. 
A. Icontrolled it. : 
| 


* * aK * * * 


Q. Don't you know, as a matter of fact, that Ruby Foo entered 
into an agreement with Albert Gaines for the use of her name in Florida 
and she was to receive 25% of the corporate stock? A. I do know that. 


* * * * * a 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
[Filed August 14, 1943] 
RUBY FOO, et al., 
6-10 Hudson Street, Boston, Mass. 
a Massachusetts Corporation Plaintiff 
vs. ) Civil Action No. 16941 
RUBY FOO’S DEN, INC. ET AL. 
728 Thirteenth Street, N. W. 
Washington, D.C., a Maryland 
Corporation, Defendants. 


ee Ne Nee Nee Nee Nee Se See Nee ee ee ee” 


Depositions taken on July 14, 1943, at Room 1002, 9 East 40th 
Street, Borough of Manhattan, New York City, pursuant to notice 
served upon Manuel J. Davis, Esq., attorney for defendants, on June 26, 
1943. 

* a * * * * 

ABRAHAM KESSLER, being first duly sworn, testified as follows: 

BY MR. HARTSTEIN: 

Q. Mr. Kessler, you were served with a subpoena to be examined 
and your deposition taken in this proceeding? A. Yes. 

Q@. When you were served with the subpoena, did you tell the 
process server you knew nothing about the case at all and that you 
were adummy? A. Yes. 

Q. For whom were youadummy? A. Florence Pike. 

Q. How long have you know Mrs. Pike? A. I should say about 
25 years or So. 

Q. Are you related to her? A. My wife is her husband's niece. 

Q. Whatis your business? A. I sell cigars. 

Q. You have been in the cigar business how long? A. 20 years. 

Q. You had no financial interest, directly or indirectly, in con- 
nection with any of the enterprises bearing the name Ruby Foo? A. None 
whatever. 
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Q. How much stock was there in your name in the New York 
corporation? A. I don't know that. 
Q. Were you secretary of the corporation? A. I think I was. 





Q. Did you ever attend a meeting of stockholders of the New York 
corporation? A. I may have at one time. | 

Q. In what connection? A. As an officer of the corporation. 

Q. What office did you hold? A. I believe it was secretary and 
treasurer. ! 

Q. Did you sign checks for the corporation? A. For a while, 
I did at the beginning. 

Q. How long? A. I should judge about two or three months. 

Q. What's the name of the firm you are presently connected 
with? A. E. Regensburg & Sons. 

Q. When was Ruby Foo of New York organized? A. To the best 
of my recollection, about seven years ago. 

Q. How long after its organization did you resign, if you did 
resign, as an officer and director? A. I don't remember when. 

Q. Approximately. A. I can't give an answer, I don't know. 

Q. Would you say six months after the organization? A. I may 
have been a little longer. 

Q. In any event, it was less than a year. A. I really don't 
remember. 

Q. What is your best recollection? A. I'm trying hard to 
think, but I don't know. 

Q. Was it two years? A. I can't Say. 
Was it three years? A. I don't know. 
Was it four years? A. I don't know. 
Was it five years? A. I don't know. 


£200 


Was it six years? A. I don't know. 

Q. In other words, you can't tell us now approximately how long 
after the corporation was organized you resigned as an officer and 
director. A. That's correct. 

Q. Did you ever speak to Ruby Foo? A. Just to say hello. 
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Q. Where was that? A. In an elevator, coming down from some 
apartment, and I was introduced to her as Mr. Kessler. We said hello, a 
she passed a remark, "So this is your man" or something like that. a 
And that's all there was to it. 

Q. Who introduced you? A. I don't know; there was quite a party 
in the elevator, leaving for some function at the restaurant. 

Q. You were coming from an apartment? A. We were leaving 
some apartment. 

Q. Who was there? A. I don't remember; I know my wife was « 
there. 

Q. Who introduced you? A. I don't recall; maybe it was Mrs. 
Pike. 

Q. How long ago was that? A. About five years ago. 

Q. That would make it about 1938. A. About. 

Q. Do you remember the apartment house? A. I think it was 
the Park Central. 

Q. Do you know whose apartment you visited? A. It may have 
been Mrs. Pike's. 

Q. Was there a party there? A. Not while I was there. 

Q. Did you see Mrs. Foo in the apartment or did you first meet 
her in the elevator? A. In the elevator. 


. ge Se ee ee | eee 


Q. Until then you never sawher. A. Never. 

Q. You had to be introduced to her. A. Yes. 

Q. How many people were present at the party when you met 
her? “ 

MR. GOLDMAN: I object; there is no testimony that there was 
aparty. He said he went to a function after leaving the elevator, at 
the restaurant. 

Q. Was Mrs. Foo in the apartment which you were leaving when 
you met her in the elevator? A. I don't know. 

Q. All you know is that you met her in the elevator. A. That's 
right. 
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Q. And you can't tell whether she was coming from another 
apartment or not. A. No. 

Q. Was Joel Pike there? A. I don't remember. 

Q. I show you a paper marked Plaintiff's Exhibit 4, offered 
in evidence July 14, 1943, and ask you whether you ever saw the 
original or copy thereof before. A. I don't remember; I may have 
seen it. 

Q. What is this paper I just showed you and which you examined? 
A. The use of Ruby Foo's name in restaurants and derivatives of the 
name. 

Q. Who prepared the original of that paper ? 

MR. GOLDMAN: I object to that. I want the record to note that 
this instrument was produced by plaintiff's attorney and there is no 
evidence that any of the defendants ever saw that instrument before. 

MR. HARTSTEIN: That objection does not come with good grace 
from you, because you claim that is the basis for the use of the name 
Ruby Foo. 

MR. GOLDMAN: There is testimony that there are two other 
instruments in our possession. 

Q. Did you ever have any negotiations with Ruby Foo to give 
you the right to use the name Ruby Foo or any derivative of that name? 
A. No. 

Q. Did you have any knowledge of the fact that a claim was being 
made that Ruby Foo had made an agreement with you, pursuant to which 
you were to acquire the use of that name by way of franchise? A. No. 

Q. Did you at any time own or hold any stock in any corporation 
in which Ruby Foo was part of the corporate name and which business 
was conducted in Florida and Washington? A. Not to my knowledge. 

Q. Were you at any time an officer or director of any such 
corporation? A. Not to my knowledge. 

Q. Did you at any time make any profit, directly or indirectly, 
in connection with your association with Ruby Foo, New York? A. No, 


sir. 





16 


MR. HARTSTEIN: Mr. Davis, there are two instruments referred 
to in the testimony and you were to give Mr. McCarthy copies. 

MR. DAVIS: That is not correct. 

MR. HARTSTEIN: Will you give Mr. McCarthy copies. 

MR. DAVIS: I'd like to think it over. 

MR. HARTSTEIN: Mr. Davis, at the last hearing you promised 
to exhibit to Mr. McCarthy and to furnish him with copies, it is in the 
record, of each of these two papers. You were good enough to show him 
the originals since the last examination, at your office in Washington. . 
Will you be good enough to make copies of same, at his expense? 

MR. DAVIS: First of all, show me in the record where I promised 
to give him a copy. 

MR. HARTSTEIN: Whether you promised or not, will you give 
it to him? 

MR. DAVIS: I'd like to think it over, and I would like to state 
on the record that, in furtherance of my promise, I exhibited the two 
instruments to Mr. McCarthy and, at the time he viewed the exhibits, 
he never made any request for copies. 

Q. Did you get stock in Ruby Foo of New York, at its organization ? 
A. I may have. 

Q. Did you then and there transfer it to somebody else? A. I 
don't remember. 

Q. What did you do with the stock you received? A. I never 
had it in my possession to actually hold it. 

Q. Who held it? A. I don't know. 


Q. Did you give anybody power of attorney? A. I don't recollect 
that I did in writing, if I did. 

Q. Did you ever endorse any paper or the stock certificates, 
transferring said stock certificates? A. I don't remember. 


Q. As a matter of fact, you never saw the shares of stock from 
the date they were issued until today. A. I don't remember. 
Q. Did you ever see them? A. I may have. 








> 
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Q. Did you ever have them in your possession for a day ora 
week? A. No. | 

Q. As a matter of fact, that stock was never intended to be owned 
by you, isn't that so? A. I had no financial interest in the organization. 

Q. Those certificates of stock were never intended to be owned 





or held by you. A. I'd like to give you an answer, but I don't know 
what the intentions of someone else were. I never had the stock. 

Q. Did you ever claim an interest init? A. No. 

Q. Did you ever have an interest in the stock, at any time? A. No. 

Q. Because you never, legally or equitably, had any interest in 
the stock. A. I hadno financial interest in it. 

Q. Whom were you fronting for? A. I believe I answered that 
when I said Mrs. Florence Pike. 

Q. Why were you fronting for her, what was the purpose? A. I 
was related to her. When she came to New York, she had no New York 
address at the time. She asked me to do that favor and I fronted for 
her, if that's the word you use. 

Q. Is that the only answer? A. Yes. 

Q. Did you ever talk to Mr. Pike about the stock of Ruby Foo 
which you held as dummy? A. No. 

Q. Atnotime? A. No. 

Q. From the date the corporation was organized, down to the 
date you resigned, you never, directly or indirectly, discussed your 
position or status in the corporation with Joel Pike? A. That's right. 

Q. How many times did you see Joel Pike during the last seven 
years? A. I may have seen him on occasion, either at his home or 
my home. 

Q. You visited frequently? A. Not frequently. 

Q. You saw him about once a month? A. I'd say once every 
three months. 

Q. Joel Pike is what to you? A. My wife's uncle. 

Q. So your relationship really is with Joel Pike. 

MR. DAVIS: I object that, he has answered it. 
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MR. HARTSTEIN: I withdraw the question. 

Q. At the time you acquired the stock in Ruby Foo, New York, 
where were you residing? A. I don't remember whether it was my 
present address; it may have been 2021 East 34th Street or my present 
address 2062 East 35th Street. 

Q. Did you ever sign any income tax reports as an officer of 
Ruby Foo? A. I signed many documents; I may have signed them, I 
don't remember. 

Q. Did you, in any of the reports to the Franchise Tax Bureau 
or the Federal and State Income Tax Bureaus, state you were the ower 
of stock in Ruby Foo of New York? 

MR. DAVIS: I object to that question on the ground that we do 
not know if income tax reports or franchise tax reports have any ques- 
tion as to who the owners of the stock are. 

MR. GOLDMAN: There is no testimony that he signed those 
reports. 

COMMISSIONER: Overruled. 

A. I would have to say again, I signed lots of documents but 
didn't always read what I was signing. 

Q. Do you remember an application made to the ABC Board of 
New York for liquor license, by Ruby Foo, New York? A. I don't 
remember. 

Q. Were you ever interviewed by any representative of the ABC 
Board, in connection with the liquor license application made by Ruby 
Foo, New York? A. No, sir. | 

Q. You are sure? A. I am pretty positive. 

Q. Did you, in writing, tell the ABC Board that you were a front 
man or dummy in Ruby Foo, New York? A. If anybody had asked me, 
I would tell them I was a dummy or front man or the corporation for 
Mrs. Pike. 

Q. You did know, at that time, that Joel Pike had been indicted? 


A. No, sir. 





s 
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Q. Do youknow it now? A. I must confess, only from the con- 

versation I overheard here today. 

Q. Did you know that the Department of Public Utilities in Massa- 
chusetts had revoked his license as a dealer in securities? A. No. 
Q. Did you ever own any stock in any corporation in which the 





name Ruby Foo was a part of the corporate name? A. I may have, I 
don't remember. 

Q. But if you held any, you merely held it as a dummy, the same 
as Ruby Foo in New York. A. I never held any securities or stock in 
my possession. 

Q. If your name was used, you were merely used as a dummy. 
A. That's right. 

Q. Besides Mrs. Pike, who else did you act as dummy for in the 
Ruby Foo enterprises? A. Nobody else that I know of. 

Q. Who asked you to act as a dummy, Mrs. Pike or Mr. Pike? 
A. Mrs. Pike. 

Q. At no time did you discuss your contemplated association 
with Ruby Foo with Mr. Pike? A. That's correct. 

MR. HARTSTEIN: Let it be understood that wherever I said 
"Ruby Foo of New York", I meant Ruby Foo's Den, Inc., of New York. 

MR. GOLDMAN: Yes, with this addition, that Ruby Foo's Den, 
Inc. was originally known as The Den, Inc. Subsequently, the name 
was changed to Ruby Foo's Den, Inc. ? 

Q. You were a stockholder before the name was changed. A. I 
was there at the inception. If there was any stock issued in The Den, 
I assume my name is on there. 

Q. Where is that stock today? A. I don't know. 

Q. Do you know what happened to it? A. I don't know. 

Q. Do you know what disposition was made of it? A. No. 

Q. When did you see it last? A. My answer is the same as 
before, that I never held it. 


Q. The fact is it was never in your possession. A. No. 
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BY MR. DAVIS: 2 

Q. Under direct examination, you testified you signed innumberable 
instruments. Is that correct? A. That's right. 

Q. How were those instruments brought to your attention? A. Some- 
times Mr. Goldman would call me at the house and tell me to come down 
and sign some papers, which I would do after I got in touch with Mrs. 

Pike. I would explain to her that Mr. Goldman had papers for me to 
sign and would it be all right for me to sign it. 

Q. What is Mr. Goldman's full name and what relation, if any, 
does he have to Ruby Foo's Den, Inc. A. Saul Goldman, known as 
Sunny Goldman; he is the attorney for Ruby Foo's Den. 

Q. You testified that Mr. Goldman, on numerous occasions, i 
gave you a considerable number of instruments to sign. A. That's 7 
right. 

Q. And you would call Florence Pike to verify that the instruments 
were instruments of Ruby Foo's Den, Inc. 

MR. HARTSTEIN: I object to the question on the ground that it's 
hearsay, not made in the plaintiff's presence and not binding on the 
plaintiff. 

COMMISSIONER: The same ruling as on the other objections. 

A. Yes, I would call her and she would say, "Go ahead" and I 
would sign it. 

Q. Do you recall that you were given certain instruments and 
rights and assignments by Ruby Foo to use the name Ruby Foo in various ! 
localities ? 

MR. HARTSTEIN: I object on the ground that the instruments 
speak for themselves and are the best evidence. 

COMMISSIONER: Overruled. 

A. I may have; I don't recollect at this minute. 

Q. Is it a fact that you did see instruments with the name Ruby 
Foo attached to it? 

MR. HARTSTEIN: I object on the ground that the instruments 
themselves are the best evidence and they should be exhibited to the 
witness so that he can identify the same and counsel for the plaintiff m 
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would have the opportunity to see the instruments referred to. 
COMMISSIONER: Overruled. 
A. Yes. | 
Q. Several of these instruments dealt with the assignment of the 
use of the name Ruby Foo to you, Abraham Kessler? 
MR. HARTSTEIN: Same objection, same grounds. 
COMMISSIONER: Same ruling. 
A. They may have. 





Q. You never had any conversation with Ruby Foo with reference 
to those instruments? A. No. 
Q. Where did you get the instruments you signed? A. Generally 
at the attorney's office. 
~Q. “Which attorney? A. Mr. Saul Goldman. 
Q. At all times, during your dealings with Ruby Foo's Den, you 
knew you fronted for Florence Pike. A. That's right. 
Q. You testified here that you met Ruby Foo on one occasion. 
A. That's right. 
Q. You also testified:you met her in an elevator, to the best of 
your recollection, in the Park Central Hotel. A. That's right. 
Q. What circumstances or conditions cause this particular inci- 
dent to stand out in your memory? 
MR. HARTSTEIN: I object to the question as calling for the 
operation of the witness’ mind. 
COMMISSIONER: Overruled. 
A. Her appearance; I was thrilled at the thought of meeting Ruby 
Foo and I remember she had quite a bizarre cape on and seemed to be 
in quite a jovial mood. She's short and squat and that's what stood out 
in my mind. 
Q: You testified she made some statement about you. A. That's 
right. 
Q. Will you, as best you can, relate for the record the statement 
she made? A. It's hard to remember exactly what she said but it 
was something to the effect "This is the Mr. Kessler" or "This is the 
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man", and she may have said something else which was lost in the ? 
general conversation. a 
BY MR. HARTSTEIN: * 

Q. Did you testify about when this meeting was with Mrs. Foo? : 


A. I think my answer was about five years ago. 

Q. Was Mrs. Pike in the elevator? A. I don't remember that. 

Q. Who introduced you? A. I don't remember. 

Q. When you say you were thrilled at meeting her, was that 
because her name had gained prominence? Wasn't that one of the « 
reasons you were thrilled? A. I could answer yes. . 

Q. Where does Mr. Goldman live? A. In Brooklyn some place. 

Q. Where is his office? A. On West 44th Street. 

Q. Did he ever write you to call at his office? A. He would 


call me home and I'd come over to his office. 








Q. You signed any paper he put in front of you? A. I would get 
in touch with Mrs. Pike. 
Q. After you spoke to Mrs. Pike, you signed the papers without 






reading them. 
MR. DAVIS: I object to all these leading questions. 
COMMISSIONER: Let Mr. Hartstein reframe the question. 
Q. When you went to Mr. Goldman's office, you went there after 
you spoke to Mrs. Pike. A. That's right. 
Q@. When you went there you signed the papers Mr. Goldman put 









in front of you. A. Not without glancing over it and he would tell me 
just what the paper was that I had to sign before I went there. I would 
get in touch with Mrs. Pike, explain the paper Mr. Goldman wants me 
to Sign and she would say, "Go ahead". Then I would see that the 
paper referred to what he told me over the ‘phone. 









Q. How many papers did you sign? A. Many of them. 

Q. What was the sum and substance of them? A. Having to do 
with the business of the corporation. 

Q. What did the papers deal with, any of the papers? A. I can't 
recall off-hand; my signature is on them. 
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Q. You would get a call from Goldman, he would tell you on the 
telephone what the papers were; then you would call Mrs. Pike and impart 
that information to her; she would tell you to sign them and you would 
sign them. : 

MR. DAVIS: I object to all those questions, as they have been 
answered by the witness. 

COMMISSIONER: Overruled; the question is good as to form. 

A. That's right. 

Q. Any paper Mrs. Pike would tell you to sign you would sign 





as a dummy. 

MR. DAVIS: I object. 

COMMISSIONER: Overruled. 

A. That's right. 

Q. Did you ever refuse to sign any papers Mrs. Pike asked you 
to sign? 

MR. DAVIS: Let the record at this time show that, on the last 
line of questioning, and particularly the last question, there was ob- 
jection to the form of the question as well and that the objection was 
overruled. 

COMMISSIONER: At the time the objection was made it was not as to 
form. The objection was general and, as to the particular objection 
now made, that is overruled. 

MR. DAVIS: Let the record show that my objection goes to a legal 
objection and no question is every raised by the Commissioner whether 
it is as to substance or form. 

A. No. 

Q. Did you ever keep copies of the papers? A. No. 

Q. With regard to the formation of the New York corporation, 

did you know Edward Lewis? A. I didn't know him before the organiza- 
tion. 

Q. Did you deal with him in the formation of the New York corpora- 
tion? A. He was present at the time, but I don't know his capacity in 
the organization. 
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Q. Did you know Ethel Graff? A. No. p 

Q. With reference to the formation of the New York corporation, - 
who else was there? A. I guess Mr. Goldman was there; I don't recol- 
lect anybody else. 

Q. After you were served with the subpoena, did you have any 
talk with anybody about this case? A. No, I wasn't in town. 

Q. Did you speak to Mrs. Pike after you were served with the 
subpoena? A. I did, on the phone. I asked her what I should do and 
she said I should mail it to the attorney. 

Q. Did you speak to Mr. Goldman since you were served with 
the subpoena to appear here? A. I saw him at his office this afternoon. 
I had an appointment with him. 





Q. Who made the appointment? A. Mr. Goldman called my home 
yesterday and made the appointment. | 

Q. Did you hear from Mr. Goldman before yesterday? A. No, 
sir. 

Q. Outside of those two people and the extent you have indicated, 
you talked to nobody else since you were served with the subpoena? 

A. I forgot it and went out of town. 

Q. How long were you in Goldman's office today? A. Maybe 20 
minutes. 

Q. Nothing was said about what questions were to be asked of 
you or what position you should take? A. Not what position I should 
take but a summary of possibly what questions might be asked and to 
answer the truth, which I have endeavored to do. 

COMMISSIONER: The witness is instructed to be here on August 
10, 1943, at2 P.M., to sign his testimony. 

! /s/ Abraham Kessler 
Sworn to before me this 
12th day of August, 1943. 


/s/ Bernard H. Nearman 
Commissioner of Deeds, City of N. Y. 
N.Y. Co. Clk's No. 26, Reg. No. 8114 
Commission expires October 6, 1944 
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ari Deposition of VIRGINIA DARE . . . . taken by counsel for the 
defendants pursuant to notice duly served on opposing counsel, begin- 
ning at 3:30 o'clock p.m., Monday, August 2, 1943, ... 
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Tr 5 BY MR. DAVIS: 

* ak aK a * 

Q. You are familiar, are you not, with the fact that there is an 
instrument in existence whereby Ruby Foo assigned her interest in the 
name "Ruby Foo" or any similar name to one Abraham Kessler? A. I 
was only familiar with it after you showed it to me. 

Tr 6 Q. And you saw the instrument, did you not? A. Yes. 

MR. MCCARTHY: Is that instrument going to be produced at this 
deposition? 

MR. DAVB: Yes. 

BY MR. DAVB: 

Q. You also saw, did you not, and are familiar with the fact that 
there is an instrument in existence whereby Abraham Kessler assigned 
his rights under his assignment from Ruby Foo to himself, to one 
Florence Pike? A. After you showed it to me, I knew it. 

ak * * * * * 

Tr 14 Q. Were there any meetings which you attended when there was 
further discussion on the establishment of a Ruby Foo restaurant in 
Washington? A. A few months prior to the time that we started con- 
struction here. 

Q. What date would you say that was? A. July or August, 1941. 

Q. Now, who was present at that meeting? A. I don't remember 
everyone that was present. 

Q. To the best of your recollection, whom do you recall being 
there? A. Mrs. Foo, Joe Pike, my husband, Florence Pike. 


* * * * * * 


Tr17 QQ. Did Ruby put up her money? A. she put up her $3,000 and his 
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$3,000. 

Q. She put up $6,000, then? A. That is right. 

Q. What was Ruby to get in return for this $6,000? A. She was 
to get an interest in Ruby Foo's Den, Inc., a Maryland corporation, 
plus 15 percent. 

Q. What percentage of the capital stock was she to receive? 

A. Whatever it was capitalized at at that time. 

Q. Was she to receive a third, or half, or what percentage of the 
stock? A. Oh. A third. 

Q. She was to receive a third plus 15 percent of the profits -- 
is that correct? A. That is right. 

ca bd * * * * 

Tr 20 Q. When was it, to the best of your recollection, that Ruby Foo 
demanded the return of her money? A. She never demanded the return 
of her money. She wanted to sell her interest in it. 

Tr 21 Q. Did you sign any papers for the incorporation of the Maryland 
corporation? A. What type of papers? 

Q. The incorporation papers. A. Ido not know. Mr. William 
Mazo took care of the papers at that time. 

Q. Whois he? A. That was the attorney for the corporation at 
that time. 

Q. Is he in Baltimore? A. No. 

Q. Where is he? A. In Washington, D. C. 

Q. Did you ever instruct Mr. Mazo, so far as you were concerned, 
to proceed with the formation of the Maryland corporation? A. I did it 
with the consent of Mrs. Foo and Mrs. Pike. I had no authority to tell 
him to go ahead. ; 

Q. Were you ever present when Ruby Foo directed Mr. Mazo to 
proceed with the formation of the Maryland corporation? A. Ido not 
recall that. 

Tr 22 Q. Is it your testimony that it did not come to your attention until 
sometime in February of 1942 that Ruby Foo wanted to sell her interest 
in the Maryland corporation? A. It may have been a few days prior to 
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the actual date that she sold her interest. 


ae * ok m oe xk 
Tr 24 Q. There has been an exhibit introduced here, a check dated 
February 18, 1942, on the Chase National Bank of New York City, 
signed by Jack Wiener, which you have identified. A. Yes. 

Q. Now, you received that check from Jack Wiener, did you? 
A. Yes. 

Q. Prior to the receipt of that check, did you have any corres- 
pondence with Jack Wiener as to the purchase of Ruby Foo's interest? 
A. No. 

Q. When you received that check, did you know what it was for? 
A. Yes. 

Q. Who advised you what it was for? A. We were sitting in 
Ruby Foo's in New York, in the office, talking this over, Jack Wiener 
and myself and George and Joe, and we telephoned Ruby. 

Q@. Joel Pike was there? A. Yes. 

Q. Was Florence Pike there? A. Iam not sure whether she 
was there or not. 

Tr 25 Q. Joel Pike carried on all the negotiations, however? A. No. 

Q. Who talked to Ruby by long distance? A. I think we all did. 

Q. Would you place that meeting as on the day that the check is 
dated? <A. Yes. 

Q. Did you hear these telephone conversations with Ruby? You 
heard these people on the New York and talking to Ruby, did you not? 
A. Yes. 

Q. What was the subject of that conversation? A. That she would 


relinquish her interest in the Maryland Ruby Foo's by receiving this 
check for $3,000. 

Q. Does the interest which Ruby Foo, you say, sold for this 
$3,000 still carry the additional 15 percent of the profits? A. How 


do you mean? 


Q. I understood you to say that Ruby was to receive one-third of 
the capital stock, plus 15 percent of the profits. A. Yes. 
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Q. Now, as the result of the passing of that check, did the pur- 
chaser of it receive one-third of the stock of the Maryland corporation, 
plus 15 percent of the profits? A. The purchaser was to receive one- 
third. 


Tr 26  @. What happened to the 15 percent of the profits? A. She was 


supposed to retain the 15 percent. 

Q. Has that 15 percent ever been paid to her? A. No. 

Q. In other words, Ruby sold the stock for $3,000, yet she re- 
tained a right to 15 percent of the profits of the Maryland corporation? 
A. The capital stock at that time. 

Q. I still don't understand what the 15 percent is. A. Fifteen 
percent of whatever the corporation was capitalized at at that time, and 
of the stock. 

Q. After that check had passed, Ruby still had a 15 percent in- 
terest in the corporation? A. Yes. 

Q. Was that given to her on the use of her name? A. That was 
given to her more or less as an agreement between herself and Florence 
Pike. 


* * * * a %* 


Tr 35 Q. Mrs. Dare, you testified here today that there was some dis- 


cussion between Florence Pike, Ruby Foo, and yourself as to how this 
stock in Ruby Foo's Den, Inc., a Maryland corporation, was to be 
divided amongst the three of you as of the time it was issued, did you 
not? <A. Yes. 

Q. And you testified, did you not, that each of you at that time 
had agreed to receive one-third of the capital stock of the corporation? 
A. Yes. 

Q. All were to be equal stockholders were you not? A. With 
the exception of 15 percent. 

Q. Will you explain as to how each of you were to be equal stock- 
holders, and yet Ruby Foo was to receive an extra 15 percent? A. We 
were to get equal voting power or, like you say, voting stock, but that 


was the agreement, that she was supposed to get 15 percent. 
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Tr 36 Q. Is it your intention to create the impress ion that she was to 

receive 15 percent additional stock, or 15 percent additional profits ? 
A. Not stock. Then it must be profits, because everybody gets the 
same amount of voting stock. 

Q. So that your testimony is that the stock was to be divided 
equally in three parts? A. Yes. 

Q. And that Ruby Foo was to receive in the form of money, if 
anything, an additional 15 percent? A. Yes. 

Q. And that 15 percent had nothing to do with stock? A. Nothing 
to do with the equal shares of stock to be issued. 

Q. You carried on your negotiations, did you not, with reference 
to this corporation, with one by the name of Florence Pike? A. Well, I 
would not say that I carried them on directly with just her. 

Q. You answer my question, and I will also lead to the other 
questions. 

Did you carry on the negotiations with reference to this corporation 
with one by the name of Florence Pike? A. Yes. 

Q. You also had conversations, did you not, with her husband, 
Joel Pike? A. Yes. 

alles Q. You knew at those times, did you not, that Joel Pike represented 

Florence Pike? A. Yes. 

Q_ And at all of these meetings which took place wherein Joel Pike 
was present, he acted for Florence Pike, did he not? A. Yes. 

Q. Now, you testified also to the fact that you originally put up 
$3,000 and Ruby Foo put up $3,000 -- is that correct? A. Yes. 

Q. And that between you and Ruby Foo you were to raise an 
additional $3,000 and advance it for Florence Pike? A. That is right. 

Q. Did the corporation ever vote, upon its books and records, any 
sum of money to be paid to Ruby Foo? 

MR. MCCARTHY: I object to that. The books are the best 
evidence. 

A. No. 

BY MR. DAVIS: 
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Q. Did the corporation ever undertake to make any payments of 
any kind whatsoever to Ruby Foo? 

MR. MCCARTHY: I object. The books and records are the best 
evidence. 

Tr 38 A. No. 
BY MR. DAVIS: 

Q. Ruby Foo was familiar with the fact, was she not, that you 
were president of the corporation? A. Yes. 

Q. Ruby Foo was also familiar with the fact, was she not, that 
you were a director and stockholder of the corporation? 

MR. MCCARTHY: I object to this line of testimony. 

A. Yes. 

MR. MCCARTHY: Mr. Davis, are you trying to impeach your 
own witness ? 

MR. DAVIS: I am not impeaching her; I am not questioning her 
answers one bit. 

BY MR. DAVB: 

Q. Did Ruby Foo at any time ever ask you to have the corporation 
vote her any money whatsoever? A. She asked me about the 15 percent. 

Q. When was that? A. A few months after she received the 
check for $3,000. 

Q. Was that prior to the time the corporation had opened up its 
place of business? A. The place was never opened at that time for 
business. 

Q. Did anyone ever personally promise, to your knowledge, to 
make an award to Ruby Foo in the sum of 15 percent or any other sum 
of money? <A. Joe Pike. 

Tr 39. Q. Where and when? A. Before we came to Washington and 
started construction on the place. 

Q. Was the promise which Joe Pike made to her for and in con- 
sideration of the loan which she was going to make to Florence Pike? 
A. Probably that, and probably for the good will of her name. 


* * * * * * 





ee 


31 


| 
| 
| 


Tr 44 Q. At the time that the Maryland corporation was formed, the 


name "Ruby Foo" was extensively advertised, was it not? A. Yes. 
a! Q. And it was always understood by you and Joel Pike and his 
wife that the use of her name would be a big business asset? A. Yes. 

Q. And Joel Pike, on behalf of himself and Florence Pike, agreed 
that in addition to Ruby obtaining a third interest in the corporation, she 
was in addition to that to receive an additional 15 percent of the profits 
-- is that correct? A. That is right. 

+d ak + 3 * * * 

Tr 49 BY MR. MCCARTHY: 

Q. Ishow you first a document dated November 10, 1936, signed 
by Ruby Foo and witnessed by Joel Pike, whereby Ruby Foo assigns to 
Abraham Kessler the right to use her name in the State of New York and 
the State of Florida, the city of Philadelphia and the city of Washington, 
and ask you if that is a document that you saw prior to the formation of 
the Maryland corporation. A. This is the instrument that I saw. 

Tr 50 Q. Inow show you an assignment dated November 1, 1936, from 
Kessler to Florence Pike, of the assignment theretofore had on October 
10, 1936, to Kessler from Ruby Foo, and ask you if that is a document 
that you have seen. A. That is right. 

Q. I now show you a document dated September 14, 1938, between 
Ruby Foo and Abraham Kessler, and ask you if that is a document that 





you have seen. A. I never saw this one before. I only saw three 

‘ documents. 

" Q. Ishow you an assignment from Abraham Kessler to Florence 
Pike, dated February 20, 1941, purporting to assign to Florence Pike 
the assignment of September 14, 1938, had by Abraham Kessler from 
Ruby Foo, and ask you if you ever saw that document before. A. No. 

Q. Now, when did you first see the documents which you have 
identified as having seen; when did you first see those documents? 
A. I first saw those documents after Mr. Davis informed me that we 
must have a paper showing that we have the right to use the name of 
Ruby Foo. 

Q. Can you give us a date for that, when Mr. Davis so instructed 
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you? <A. I don’t remember that date. ‘ 
Q. Was it after this present litigation had started? A. It was 

before this matter started, I think. 
Tr 51 Q. Did you know of those purported assignments when you heard 











the conversation between Ruby and Joel Pike and your husband at the 
time that it was contemplated opening a restaurant in Washington? 
A. No, I never knew of those documents at all. 

Q. At the time that Joel Pike was negotiating with you and Ruby 
Foo for the formation of the Washington enterprise, did Joel Pike at 
that time tell you that his wife had an assignment whereby she had the 
right to use the name of Ruby Foo in the District of Columbia? A. No. 

Q. During the course of the negotiations seeking to open a 
Washington restaurant, did Florence Pike ever assert to you that she 
held an assignment from Ruby Foo covering the use of the name of Ruby 
Foo in the District of Columbia? A. No. 

Q. Was Florence Pike present at the negotiations when it was 
decided that you and Florence Pike and Ruby were to be the owners of the . 
Maryland corporation? A. Yes. 

Q. At that time did Florence Pike tell you that she had an assign- 
ment of the right to use the name, the exclusive right to use the name of 
Ruby Foo in the District of Columbia? A. No, sir. 

ae ae a x x * 

Tr 55 QQ. Now I will show you a document entered into on the 31st day 
of July, 1942, signed by Florence Pike, and ask you why it was neces- 
al Bae as of that date for Florence Pike to transfer to the Maryland cor- 7 
poration the right to use the name of Ruby Foo in the District of Columbia. 
A. Idon't know why they chose this date to transfer. 

Q. It had never been transferred prior to that date? 

MR. DAVIS: I object. She would not be the best evidence. 

MR. MCCARTHY: I am asking the witness. 

A. Idon't know anything about it. 

BY MR. MCCARTHY: 
Q. You have always been the president of the corporation since 


it was formed? A. Yes. 





Ir 


Tr 6 Q. Yes. A. You can put it that way; that she paid her interest. 
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Q. And that is the first document that you have seen under which 
the corporation uses the name of Ruby Foo? A. Yes. 
* ae * * a * 
[ Filed Oct. 6, 1943] 
>) Boston, Massachusetts, 
September 24, 1943. 
DEPOSITION of Edward M. Lewis, taken by counsel for plaintiff, 
pursuant to Agreement, before Samuel Goldman, Esq., Notary Public 





in and for the Commonwealth of Massachusetts, at 1 State Street, Boston, 
Massachusetts, beginning at 2 p.m., Friday, September 24, 1943, 
when were present: 


* * * * * * 


Direct Examination by Mr. Berger 

* * * * mK * 

Q. Do you know, of your own knowledge, whether Ruby Foo paid 
for any of this stock that she got in Ruby Foo's Den, Inc., in New York? 
A. Well, she did not at the start, no. I can explain it, that she might 
have paid for it when we got the. money out, - Pike and myself. 

Q. What do you mean that she might have paid for it? A. I 
mean in this way, when we finally got our money back, - our original 


investment. 


She was never supposed to pay anything if there was a loss. 

Q. My question is directed to this point, and that is, when the 
corporation was formed, as I understand it -- and if I am incorrect, 
tell me -- the stock was divided three ways? A. That is right. 


* * * * ok cd 








Q. Now, Ruby Foo held what interest? A. Thirty-three anda 
third. 


Q. Did she pay for it at the inception? A. No, not that I know 
of, and she was not supposed to. I answer that she was not supposed to 
not that I know of. 

Tr 7 Q. Do you know what she got the stock for? Why did they give 
her the stock? A. We gave -- or the corporation gave her the stock 
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for her name, and she was supposed to be very active. ‘ 

Q. Now, Abraham Kessler, whom you testified acted for the 
Pikes, was not very active in the corporation, was he? A. No, sir. 

Q. Who was the active participant there? A. As far as I know, 
all the active participants were the Pikes. 

* * = * * ok 

Tr 18 Mr. McCARTHY. * * * 

Q. Now, Mr. Lewis, I invite your attention to the fact that the 
deposition, which you just stated a few moments ago was taken in this 
case, your deposition, referred to just a few moments ago, and re- 
freshing your memory further, it was taken on the 17th day of October, 
1939 at 10 o'clock in the morning at the offices of Messrs. Patch, 
Pelton, Warner & Black, 510 Union Bank Building, 325 West Eighth 
Street, Los Angeles, California. You remember being in that office, 





do you, Mr. Lewis? A. Ido, Sir. 

Q. For the purpose of taking a deposition in that case? A. Yes, 
sir. f 

Q. Now, you recall, do you, Mr. Lewis, that you were asked 
a question- 

MR. BERGER: Wait a minute. Have you got the original deposi- 
tion Signed by Mr. Lewis? 

MR. DAVIS: Don't worry. 

MR. BERGER: Is it signed by him? 

MR. DAVIS: Mr. Berger, if you have any objections put them 
on the record. 

MR. BERGER: I am asking you a question. 

MR. DAVIS: I am asking my questions now. 

MR. BERGER: I am asking you a question. 

MR. DAVIS: I am not on the witness stand. 

MR. BERGER: Because I am going to object unless you have the 
original deposition signed by him there. 

MR. DAVIS: You put your objections on the record. 

MR. MC CARTHY: Mr. Davis, are you willing to state that that 





Tr 19 


Tr 20 
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is the deposition that he did sign ? 
MR. DAVIS: I am not willing to state anything at this time. 
I am counsel of record and cross-examining the witness. 
MR. MC CARTHY: Well, we ask to note an objection to all 


lines of testimony - to all questions of this witness directed to him 





by Mr. Davis from a document which he will not identify to us at this 
time. 
Q. Now, do you happen to recall, Mr. Lewis, who the plaintiff 
in that action was? A. Ruby Foo's Den, Incorporated of New York City, 
or Ruby Foo's Den of Boston, I imagine. 
Q. On page 30 of the deposition in question you were asked a 
question by Mr. Warner: 
"Q. With anybody connected with the plaintiff corporation ? 
A. The plaintiff is Ruby Foo' s of New York." 
Was that your testimony, sir? A. I don't remember. 
Q. I read you, sir, from the same deposition, on pages 30 and 31 
a series of questions and answers from Mr. Schwartzburg, and at the 
conclusion will ask you whether or not the answers given to those ques- 
tions were, in fact, your testimony on that day: 
"Q. What was your connection with the plaintiff corpora- 
tion prior to your coming out to California? A. Well, 
that is a hard question to answer. Originally I thought I 
formed the corporation, and I was to act as manager. After 
the corporation, - six or seven months after the corporation 
was formed, it seems everybody wanted to be manager, 
and we formed a new set of rules and hired a manager. 


Q. When you say everybody wanted to be manager, whom 


do you refer to? A. I refer to Joe Pike and his family. 
Q. Who is his family? A. Abraham Kessler -- he acted 
as dummy secretary-treasurer for Mr. Joe Pike - and 
Mrs. Pike. 

"Q. Anybody else? A. That's all. 


Q. Wasn't Ruby Foo connected with it in any way ?" 
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A. Pardon me. There are too many questions. 
Q. Would you rather I take them one by one? A. The questions 
are too long for me to give a correct answer. 
Q. Is it the witness’ wish that I read them one by one? A. I would 
prefer it. If they are that long I can't answer them. 
Q. The first question, going back to the beginning. 
"Q. What was your connection with the plaintiff corporation 
prior to your coming out to California? 
A. Well, that is a hard question to answer. Originally 
I thought I formed the corporation and I was to act as 
manager. After the corporation -- six or seven months 
after the corporation was formed, it seems everybody 
wanted to be manager, and we formed a new set of rules 
and hired a manager? 


Is that substantially your answer as given at the time? A. That is 


Q. The next question: 
"Q@. When you say everybody wanted to be manager, whom 
do you refer to? A. I refer to Joe Pike and his family." 
Is that answer correct? A. Correct. 
Q. Q. Who is his family? A. Abraham Kessler -- he acted 
as dummy secretary-treasurer for Mr. Joe Pike - and 
Mrs. Pike. 
That is right. 
"Q. Anybody else? A. That's all." 
Correct. 
"Q. Wasn't Ruby Foo connected with it in any way? 
A. Yes, but not with the management." 
That isn't so. 
"Q@. What was her connection with it? A. She was president 
and all she asked was for money." 
That is correct. 


Prior to asking you this next question set out on page 34 of 
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the deposition, merely to help the witness, the discussion here makes 





reference to expenses which the New York corporation expended during 
that period of time. 
The next question is, and I read from page 34 of the deposition: 
"Q. Did they have a publicity agent? A. Yes." 
Is your answer substantially correct? A. That is right. 
Q. "Q. What was the name of their publicity agent? A. Eddie 


Weiner." 


















A. That is correct. 

Q. Page 35 of the deposition: 

- "Q. In other words, Eddie Weiner was their publicity 
manager or director for a year and a half, and then some 
one else succeeded him. Do you know the name of the 
man who succeeded him? A. If you mention the name I 
am sure I will know it." 

A. That is right. 

Q. Page 48 of the said deposition, Mr. Witness: 

* "Q@. Whom did you have your arrangements with? A. I 

had my arrangements with Mr. Pike and the people I was 
selling out to." 
MR. MC CARTHY: I object to that. That doesn't make sense 

to anybody. Go ahead and answer it. 

, oF 22 A: Well, I can't answer it. I don't know the question, myself. 

I can't answer the question. I don't understand. 

Q. Maybe I can help you by going back. A. AIl right. 
Q. Talking now about the time that you were making arrangements 
to sever your connections with Ruby Foo's Den, Inc., a New York corpora- 





tion, you were asked a question: 
"Q. Now, Mr. Lewis, you severed your connection with 
_ the plaintiff, I believe, on July 12th, 1938." 
A. Pardon me. Who is the plaintiff you are speaking of ? 
Q. There is only one plaintiff - Ruby Foo's Den, Incorporated, 
of New York. A. Pardon me. A New York corporation. That is 
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perfectly all right. I just want to understand the question so 


that I can answer it. 


Q. Now, the question I just put to you I will repeat, on 
page 48 of the said deposition: 


"Q. Now, Mr. Lewis, you severed your connection 
with the plaintiff, I believe, on July 12th, 1938? A. On 
or about." 


A. On or about. 


Q. 
Q 


Tr 23 A. 


Is that correct, sir? A. Yes, sir. On or about. 


"Q. Well, we can get the exact date fromthe complaint. 


At that time did you have any arrangement to open 

up a Chinese restaurant in the future? A. I did." 

I did. 

"Q. Whom did you have your arrangements with? A. 
I had my arrangements with Mr. Pike and the people 
I was selling out to." 

I don’t remember. 


Q. Page 52 of the said deposition: 


"Q. You allege in paragraph 6 of the second defense, 
Mr. Lewis, that Joe Pike was later an owner of the 
controlling interest in the stock of the plaintiff corpora- 
tion, and dominated and controlled the management and 
affairs thereof. I ask you whether it is not a fact that 
one-third of the said stock was originally owned by 
Ruby Foo and was transferred by her to her sister-in- 
law, Virginia Dare ? 

A. It wasn’t transferred by her. It was sold by her to 
George Dare and Virginia Dare and at least five or 

six other people in the kitchen and waiters, because 

I helped with the transaction." 


A. Will you please repeat the question in full? 

Q. Sure. Re-reading the question -- 

MR. MC CARTHY: Why don't you let the reporter read it. 
MR. DAVIS: All right. 
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(The question is read. ) 

A. It is hard to answer. If it was split in two ways I might 
answer it properly. I helped with the transaction. 

MR. MC CARTHY: Isn't your question, is that his testimony ? 

Q. Yes. That is my question. Is that your testimony ? 

A. If itis my testimony, it must be so, but I don't remember it. 
I mean if that is one question, I don't think I ever answered such a 
long question in my life. 

Q. Continuing on page 85, the discussion with reference to 
the sale of the stock: ila pith 

Tr 24 "Q@. Now, when did you have any further conversation 
about the sale of the stock? Pardon me. Was anything 
said in any of these conversations you have testified 
to so far with reference to you being given permission 
to use the name of Ruby Foo's if you did sell the stock? 
A. He didn't own the stock." 

The "He" referring to Louis J. Weiner. I ask you if that is 
not your testimony as of that date? A. I can't remember, Mr. 
Davis. Pardon me. Does that go onthe record? You see, any 
long questions, I didn't remember, if they are that long, because 
I don't think I answered that long a question. I don't mean to be 
antagonistic. Don't feel that lam, because I am trying to be as 
clear a witness as possible, and if it is a really long question 
like that, I don't believe I could answer it properly. 

Q. In order that the witness may understand, all I amdoing 
is reading the questions and answers set out in the deposition, and 
the only question which Iam placing before the witness is, is that 
your testimony ? A. If it is my testimony ? 

MR. BERGER: If it was his testimony. 

THE WITNESS: If it was my testimony, I still go on 
record that I can't answer that long a question. 

Q. Now, continuing on the same page, page 65: 

"Q@. Now then, when was the next conversation that 


occurred? A. The next conversation was I called him 
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Tr 25 up -- they called me, rather." 

With the witness' permission, I will continue, because it 

makes reference to the party. A. That is all right. 

Q. "“Q. When was this? A. About two days before, about 
the 20th. 
Q. In New York? A. Yes. 
Q. When did you meet with anybody as a result of that 
conversation? A. I hada conversation with Pike. 
This all happened in two weeks between Boston and 
New York, but I can't remember dates unless I have my 
mind a little more clear on that." 

Do you recall that as your testimony ? 

A. Somewhat, yes. 

Q. Page 66: 
"Q. Now, you have testified to all the conversations 
that occurred and all the persons who were present but 
the time you met in the attorney's office, is that 
correct? A. No. You understand I met Pike on three 
or four occasions within a period of two or three weeks 
in Boston and New ¥ ork City, andI said he asked me if 
I sold the stock would I open another Chinese restaurant 
andI saidI may. He said, ‘Will you sign an agreement 
you won't open up in New York City ?' I told themI 
would sign an agreement not to open in the Borough of 
Manhattan. They tried to get a five year agreement. 
I gave them eighteen months." 

A. Correct. 

Tr 26 Q. Page 69, questions by Mr. Schwartzburg in the same 
deposition. It is nota question. It is offered by Mr. Schwartzburg, 
and I read: 

"J offer the documents that were signed at that time, 
the documents referred to that you signed, and Mrs. 
Lewis signed. In other words, the papers that Mr. 


Warner is going to produce will be added to the exhibits." 
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MR. MC CARTHY: I move that that go out. This witness 
had nothing to do with that. 

Q "Q@. Was anything said at that time by any one regard- 
ing your right to use the name ‘Ruby Foo’ after you 
transferred the stock to the plaintiff corporation ? 

A. No, not at that time." 

A. I don't remember. 

Q. "Q@. Then you have stated all the conversations you 
have had at any time with any persons whatever 
regarding the permission which you state in paragraph 
6 of the second defense of your answer you received 
to use the name 'Ruby Foo's ?' A. No, not at that 
time. " 

Is that your testimony. A. What is paragraph 6? 

Q. Paragraph 6 is paragraph 6 of the complaint, where you 
said Joe Pike was the owner of the said name. A. I never recog- 
nized Joe Pike at any time as Owner of Ruby Foo's Den, Incorporated; 
only part owner in New York City at that particular time. 

Q. Now, as to the last question I asked you, Mr. Witness, 
was that substantially your testimony? A. I don't remember. 

Tr 27 Q. Now, Mr. Warner asked this question, on page 70. The 
question is, 
"Have you stated all the conversations ? 
A. That is the only time I spoke about it at that place." 

A. I don't remember. 

Q. "Q. Now, I ask you did you have any other conversations 
at any time at any other place with any other persons 
connected with the plaintiff corporation, regarding the 
permission which you claim you received to use the 
name 'Ruby Foo's', and which you have not yet testi- 
fied to? A. Yes. I had a conversation with Ruby Foo 
herself. I told her that anybody could use the name." 

Was that your testimony? A. I don't remember. 
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Q. "Q. When was that conversation with Ruby Foo? 
A. Oh, in a period of 60 to 90 days prior to my selling 
out.” 
Do you remember that? A. I don't remember. 
Q. Continuing on page 70: 
"Q. Was anybody else present at that time ? 
A. No. I just held the conversation with her and her 
husband. " 
MR. MC CARTHY: I don't understand what the question is 
about. 
MR. BERGER: Who is "her or her husband" ? 
MR. DAVIS: If you sat here you would know. 
MR. MC CARTHY: I have been sitting here and I don't 
understand it. 
MR, DAVIS: Mr. McCarthy, I apologize to you fr that 


Tr 28 statement. I believe you have been sitting here. Mr. 


Berger came in and popped the question. Referring to Mr. Mc- 
Carthy's request, it is the next question following on page 70, the 
question before being, 
"Q. When was the conversation with Ruby Foo? A. Oh, 
in a period of 60 to 90 days prior to my selling out." 
The next question: 
"Q. Was anybody else present at that time? A. No. 
I just held the conversation with her and her husband." 
Does that clear that up, Mr. McCarthy ? 
MR. MC CARTHY: Yes. _ 
MR. BERGER: It even seems clear to me. 
Q. Is that your testimony to the last question? A. I 
can't remember. 
Q. Page 71: 
"Q. Where? A. Once in New York and once in 
Boston at her place.” 
Was that your testimony? A. I can't remember. 
Q. "Q. What was the conversation you had with them? 
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A. She was going to give the right to use her name 
to a person by the name of Al Gaines to open a place in 
Miami, Florida, and the conversation was that anybody 
could open it, ‘It is not your name and you have no 
business doing that. '" 
Do you remember that being your testimony? A. I don't 
remember. 
Q. Did you ever make such a statement to Ruby Foo ? 
A. I don't remember. 
Q. At any place or time? A. I amthe best judge whether 
I can remember or not. I beg your pardon, Mr. Davis. 
Tr 29 Q. The next question: 
"Q. Who made that statement? Did you make it or 
did she make it? A. I made the statement." 
Is that your testimony? A. I don't remember. 
Q. The next question: 
"Q@. What did you say? A. I told her she had no 
business to do that. In fact, I told Al Gaines he could 
use it without her consent, so far as my opinion is 
concerned. " 
Do you remember that being your testimony? A. I don't 
remember. 


Q. Continuing the same line of questioning on the same 


page, page 71, by Mr. Schwartzburg: 


"Q. Have you not testified to every conversation you 
had with anybody connected with the plaintiff 

regarding your claim to have yermission to use the 
name 'Ruby Foo's'? A. The only time it came up 
between Pike and myself, which I testified to previously, 
the other things in the argument were that Ruby Foo was 
willing to sell her name to anybody who would pay, if 
she had a right to her name, which wasn't her name, 
and I threshed it out with her." 


Was that your testimony? A. I don't remember. 
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(Short recess. ) 
Q. I read from page 74, Mr. Witness, of the same deposition, 
and I read you the question: 
"Q@. Did you authorize your publicity agent to issue 
Tr 30 publicity to the effect that Ruby Foo's, Boston, became 
more than a Chinese restaurant, it became a password, 
a place to go, a place to be seen, synonymous with 
"See you later.?" A. Thatis not Boston. That is 
New York.” 

A. I can't remember. 

Q. You wouldn't say that that is not your testimony on 
that day in question? A. I wouldn't say either way. I say I can't 
remember. 

Q. The very next question: 

"Q. Iam asking you whether you authorized your 
publicity agent to issue anything to that effect, in 
words or substance? A. No, not for Boston." 

Is that your testimony, sir? A. You are asking me a direct 
question? Is that a direct question or reading from a question 
and answer ? 

Q. Iamreading a question andanswer. A. Please read 
that. 

Q. This is a question asked of you in this California case, 
at which time your deposition was taken, and the answer that 
follows was the answer you gave in answer to that question. 

A. You never instruct your publicity director. I am asking you 
if that is a question. I don't remember it. If that is a question 


and answer, I don't remember it. Pardon me. Iam only trying to 


tell you how I conduct a restaurant, as far as a publicity director 
is concerned. 
Q. Let's see if we can't get a clear picture in order that 
the witness can give his best answer. The witness asks that I 
re-read the question, andI willdoso. A. Allright, sir. 
Tr 31 Q. "Q. Iam asking you whether you authorized your 
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publicity agent to issue anything to that effect, in 
words or substance? A.. No, not for Boston." 

A. I don't remember. 

Q. Page 76 of the said deposition: 
"Q@. You have stated already that it was not true that 
you first conceived in Boston the idea that resulted 
in the start of the most famous Chinese restaurant in 
America and Ruby Foo's was open to the public, is 
that right? A. DoI have toanswer ? 

MR. WARNER: You can answer it, and then 

explain your answer if you desire. 
A. The Boston place was not considered a high class 
Chinese place, and I doubt if it still is considered a 
high class place. Ruby Foo's Den wasn't known in 
Boston and still isn't known. It is known as 'The 


Den’, and no Chinese people know Ruby Foo as Ruby 


Foo. I am just trying to explain." 

Was that your answer, sir? 

A. I can't remember, it is so long a question and answer. 
The questions are so long that I have to go on record by saying I 
can't remember. 

Q. Do you remember making any such statement as that ? 
A. Not all the statements, no, sir, andI can't remember or go on 
record as to just the statement that I did make at the time. 

Q. Do youremember the question being asked of you, sir? 
A. I don't remember, really. I meanI can't go on record under 
oath to remember anything that I can't remember. 

Tr 32 Q. May I ask the witness whether from his own personal 
recollection he recalls that the testimony as read to him and the 
answer is substantially correct? A. That still is leading and -- 

Q. Ihave a right to ask you a leading question. A. And 
legal. Now "substantially" means if I use Webster's dictionary. 
That is "substantially", so I can't answer it. 

Q. Well, do you recall ever making any similar statement 
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to that at the time of your deposition? A. I have to go on record 


that I can’t remember. 


Q. Going to page 80 of the deposition, in question, I read 


the following question propounded toyou, Mr. Lewis, by Mr. 


Schwartzburg: 


A. 
Q. 


"Q. Now, Mr. Lewis, paragraph 5 of your answer 
denies that the true name of the lady of Chinese 
extraction, referred to in the aforesaid paragraph of 
plaintiffs’ amended " -- 

Pardon me. Of what? 

-- "of plaintiffs’ amended complaint is not Ruby Foo." 


I will re-read the question. 


"Q. Now, Mr. Lewis, paragraph 5 of your answer denies 
that the true name of the lady of Chinese extraction, 
referred to in the aforesaid paragraph of plaintiffs’ 
amended complaint is not Ruby Foo. Now, what know- 
ledge have you with reference to whether that is the 

lady's name or not? A. Well, I know her name." 


Is that your answer ? A. I can't remember. 


Q. The next question: 


Tr 33 


"Q. How long have you known the lady? A. I have 
known the lady since approximately ten years." 


A. That is correct. 


Q. 


"Q. And that'goes back to the time before she started 
the restaurant business in 1932? A. Yes." 


A. That is correct. 


Q. 


"Q. And when did she first become known as Ruby Foo, 
to your knowledge? A. To my knowledge, she is still 
not Known as Ruby Foo by all -- Give me the question ? 
(The reporter read the question: And when did she 
first become known as Ruby Foo, to your knowledge ?) 
A. Known as Ruby Foo, to my knowledge? I still don't 
recognize her as Ruby Foa." 


Was that your testimony, sir? 
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A. Idon't remember. Really I don't. Don't look at me as if I 
was antagonistic. That is my real answer. 
Q. Your own attorney, Mr. Warner, continues: 
"Q. You mean known tothe public as Ruby Foo? 
MR. SCHWARTZBURG: The wording is there." 
MR. MC CARTHY: I move that that go out. That is not this 
witness’ testimony. 
THE WITNESS: Have you got more questions there? It only 
took an hour. 
Q. Iam only reading from your deposition, sir. A. Really, 
I didn't think I talked that long. 
Q. You were asked a question, and the question was repeated 
to you by the reporter, page 84: 
"Q. How long, to your knowledge, has she been known 
as Ruby Foo? A. Since the opening of New York Ruby 
Tr 34 Foo's, some people know her as Ruby Foo, to my 
knowledge. " 
Is that your testimony, sir? A. I can't answer that. I 
don't remember. 
Q. Continuing on the same page, page 84: 
"Q. Was she known as Ruby Foo before she opened up 
the New York Den ? A. Not to my knowledge." 
A. Not to my knowledge. I can't answer that one. 
Q. Iam merely asking you if that was your testimony at 
that time? A. That is really an answer. That is a direct answer, - 
"Not to my knowledge." That is an answer. I can't answer. 
Q. Iam merely asking you whether this is your testimony 
as of that date. A. I can't remember, really. 
Q. Thatis all you havetosay. A. Allright. Iam trying 
to help you. If you would only break that down. 
Q. Page 85 of said deposition: 
"Q@. And was the restaurant in Boston, the Den, ever 
known as Ruby Foo's? A. The restaurant itself, no." 
Is that your testimony, sir? 
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A. It is not my testimony, sir. ° 
Q. "Q. It was known as the Den? A.. That's right.” 2 
Is that your testimony, sir? A. I don't remember. ' 
Q. "Q. But it was known as Ruby Foo's Den, wasn't it? - 


A. I don't think so, no, sir." 

Is that your testimony, sir? A. I don't remember. 

Q. "Q. Wasn't it ever referred to by the name of Ruby 
Foo's, inany way? A. Possibly. Iamnot sure. I 
never knew it as that. We always spoke of her, spoke 

Tr 35 of it, all the crowd we knew, as the Den. It is still 
known as the Den in Boston." 

Is that your answer, sir? A. I don't remember. 

Q. The next question: 

"Q. Well, by what name did you know this lady? A. As 
Mrs. Wu. I know her husband, King Wu." 

Is that correct, sir? A. Yes, that is right. 

Q. "Q. That is her present husband? A. That's right.” 

A. Yes. 

Q. The next question: 

"Q. How did you become acquainted with the lady? A. 

I saw her around different places, met her in night clubs. 
Knew her sister, Rose Wu. She goes under the name of 
Rose Wu. She was married to somebody. I don't know 
his name." 

Was that your testimony? A. ThatI doubt, that "She was 

married to somebody."" Thais not my type of talking, I don't 
think. 

Q. Was the first part of that answer your testimony? A. They 

would have to answer, was she married, or something; otherwise, 
I wouldn't discuss it. Read the first part of the answer and I will 
try, to the best of my ability. 

Q. "A. Isaw her around different places, met her in 
night clubs. Knew her sister, Rose Wu." 

A. Right. Correct. 
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Q. Page 88 of said deposition: 
"@. You have denied in your answer, as I stated before, 
that the person known as Ruby Foo operated the Den 
Tr 36 restaurant in a unique and original manner, or that 





the name of Ruby Foo's became identified and synonymous 
with the restaurant business throughout the United 

States or elsewhere. I ask you whether it is not a fact 
that she did operate the Den restaurant in Boston ina 
unique and original manner? A. No, there is nothing 
unique about it." 

A. Is that a question? 

Q. Yes. Question and answer. Is that your testimony ? 

A. I don't remember. 

Q. Page 101: 

"Q. Mr. Lewis, you deny in your answer that the name 
"Ruby Foo' had any value in the Chinese restaurant 
trade. Is that right? A. In New York State it hada 
value." 

Is that your testimony? A. I don't remember. 

Q. You don't remember that as being your testimony? A. I 
don't remember. I don't remember any of the questions, even, or 
answers. 

Q. Page 113 of the said deposition: 


"Q. Do you recall the occasion when Ruby Foo or 





Jade Wu, or whatever her name is, opened a Chinese 
restaurant in Boston? A. Partly." 

Is that your testimony? A. Yes. 

Q. "Q. You remember there wasn't a Chinese restaurant, and 
then there was one? A. Yes, avery small place; 
only had three or four tables, at the most." 

A. Will you please repeat that again? 
(The question is read. ) 

Q. Do you remember giving that testimony? A. No, I can't 

remember that. It is a silly question -- was or wasn't arestaurant. 
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Tr 34 I don't answer that type of questions, was or wasn't there a “ 
restaurant. , R 
Q. The next question: . 
"Q. What was it called? A. Called the Den. She had + 
another party that she bought out about a year later." = 
Was that your testimony, sir? A. Yes. ' 
Q. "Q. That is, when they opened there were two of them? ; 
A. Yes." 
Is that your testimony ? A. Yes. 
Q. "Q. And you patronized the place at that time ? A. 
Yes." 
A. Yes. 
Q *Q. And what was she known as? What name did she 
use at that time ? A. Jade Wu, -- Mrs. Wu. 


She wasn't around very much, and she was always 
scrapping with the other girl." 


A. I don't remember. 





Q. Continuing on page 113-A: 
"Q. Until she bought her out, is that right ? A. Yes." 
A. Scrapping, or bought her out? Or is that a new question.? 1 
Q. That is a new question and a new answer. A. I don't 
remember. 
Q. "Q. After she bought her out, what name did she use ? 
A. She seldom was there. She always had her brother 
or somebody else there." 
Is that your testimony ? A. I don't remember. 
Q. %Q. Do you know what name she used? A. Just 
"The Den. *” 
Was that your testimony ? A. I don't remember, sir. “ 
Q. "Q. When-you met her socially at that time, how was a 
she introduced, or what name didshe use? A. I 
Tr 38 knew her principally as Jade Wu." | 
Is that your testimony ? A. I don't remember, sir. 


Q. The next question: 
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"Q@. After she opened the restaurant? A.. Socially, 
we just called her Jade or Mrs. Wu. I would seldom 
see her until about 1935, -- the first of 1935, I would 
say. Honestly, the girl was always gambling, and she 
hardly ever was there. We would see either her brother 
Jimmie or her brother George." 

Was that your testimony ? A. I don't remember. 

Q. "Q. In your group conversations, table conversations, 
did you ever hear her addressed by anybody else, that 
is, by some term or name? A. She was seldom there." 

Is that your testimony, sir? A. I don't remember. 

Q. The next question: 

"Q. Iam asking you if you ever heard her in any group 
or table conversations addressed by any other person by 
some name. A. Just Chinese. " 

Is that your testi mony, sir? A. I don't remember. 

Q. Continuing on page 114: 

"Q@. Did you ever eat in her place while she was there ? 
A. Yes." 

A. Yes. 

Q. "Q@. Did you ever hear her addressed by any person of 
the group you were in or any other people in the restau- 
rant ? A. I have heard her family, Chinese people, 
call her 'Mrs. Wu' or ‘Jade.’ " 

A. I don't remember. 

Tr 39 Q. Now, I ask you, Mr. Witness, as to whether or not during 
the time you knew Mrs. Wu, while she was in business here, was 
she ever known or ever referred to in your presence by the name of 
Mrs. Wu? A. Yes. 

Q. Did you know her husband? A. Very well. Her first 

husband. 

Q. And what was his name? A. King -- we knew him as 

King. That is the American name. 
Q. And what was his last name as you knew him? A. W-u. 
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MR. DAVIS: Your witness. 


MR. MC CARTHY: May I see the document from which you , 

were cross-examining him, please ? , 
(Mr. Davis hands transcript of deposition to Mr. McCarthy. ) « 

MR. DAVIS: May I ask the witness a few more questions before ~ 

you start? 


MR. MC CARTHY: Sure. 

Q (By Mr. Davis) Mr. Lewis, you appear here today in 
furtherance of a subpoena served on you ' by the U. S. Government ‘ 
under the direction of the plaintiff in this case, and through her 
attorney ? } 

MR. BERGER: How does he know? / 

A. I never even read it. 

MR. BERGER: The summons speaks for itself. 

MR. DAVIS: There is no summons on the record. 

Q. Do you have the summons with you, Mr. Lewis? A. Yes. 

(The witness hands paper to Mr. Davis) 

Q. This, Mr. Lewis, is the subpoena which was served upon 
you ? A. Yes, sir. 

Tr 40 Q@. Toappear here today? A. Yes, sir. 

Q. You are the same Edward Lewis, are you not, referred to 
in this subpoena? A. Yes, sir. 

Q. And your full name is Edward B. Lewis? A. Edward M. 
There was a mistake originally in the "B" somewhere or some place; 
but my name is Edward M. Lewis. The B was a mistake, and we 
left it that way. 

Q. And you knew at the time that that was a mistake? A. Yes, 
sir. 

Q. Let me ask you this question, Mr. Lewis: Did you discuss 
this case with any one before coming up here today? A. I did not, 
sir. 

Q Did you have occasion to speak to Mr. Berger about 
this case before you were subpoenaed? A. Not about the case. 
What was the question? 


Pit eee S yo = 


Tr 41 
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MR. DAVIS: Read the question. 
(The question is read. ) 

A. I can answer that Mr. Berger asked me to be a witness, 
and I said I didn't care to be a witness inthe case, and to please 
eliminate me whatsoever, and that is all the conversation I had with 
Mr. Berger regarding this particular case. 

MR. DAVIS: Now, Mr. Reporter, I desire the record to 
show that the questions and answers propounded to Edward Lewis 
were read from a copy of the deposition of Edward Lewis in an 
action pending in the District Court of the United States, Southern 
District of California, Central Division, No. 249-J Civil, wherein 
the parties are : Ruby Foo's Den, Inc., a New York corporation, 
plaintiff vs. Ruby Foo's, etc., et al, defendants; and that the said 
copy was gotten up by reporter Ollie L. Thurston, a stenographic 
and notary company, Frost E. Stockslager, 909 West 5th Street, 
Los Angeles, California. That is all. 

MR. MC CARTHY: Mr. Commissioner, at this time we re- 
serve all rights to object at the time of trial to the qued ions pro- 
pounded to the witness from the deposition in the California litigation. 

We have no further questions to ask Mr. Lewis, but, Mr. 
Davis, before you leave, for the purpose of the recard, you 
served us a notice that you were going to take the deposition of a 
lawyer by the name of Henry Davis; and it is a fact, is it not, that 
about midnight last night you finally contacted me and told me 
that you were not going to take the deposition of Mr. Davis ? 

MR. DAVIS: That is a fact, with one further explanation; that 
I attempted to contact Mr. McCarthy at or about 6 p.m. yesterday, 
at which time I had decided not to take the deposition of Mr. Henry 


Davis, but was unable to contact Mr. McCarthy. 

MR. MC CARTHY: I will concede that is correct. 

MR. DAVIS: It is conceded that I did contact Mr. McCarthy 
a little after 12 o'clock last night. 

MR. MC CARTHY: Yes. Thatis all. Mr. Lewis, in accor- 
dance with the rules of civil procddure, under which we have pro- 
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ceeded, it is provided that counsel may waive the signing of deposi- 
tions, and it is further provided that a witness may have the right 
to either read or have read to him the deposition taken, and to 
state whether or not the written transcript of his testimony is 
correct, and at that time to make such changes and state the reasons 
Tr 42 for the changes in his answers. Do you wish to avail yourself 
of that opportunity ? 
THE WITNESS: I will waive it. 
MR. MC CARTHY: Counsel waive it. Will you state on the 
record that you concede that you received proper notice ? 
MR. DAVIS: Yes. 
Mr. MC CARTHY: It is stipulated and agreed by counsel 
that notice of the taking of the deposition of Edward M. Lewis 
was in accordance with the prescribed rules, and no objection is 
entered by counsel for the defendants. 
MR. DAVIS: That is right. 
(By agreement of all persons, the signature of the 


witness was waived. ) 
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[Filed October 8, 1943] 
POINTS AND AUTHORITIES IN OPPOSITION TO MOTION 
FOR SUMMARY JUDGMENT UNDER RULE 56. 


Rule 56 provides for a summary judgment if the pleadings, deposi- 
tions and admissions on file, together with affidavits, if any, show ***** 
there is no genuine issue as to any material fact, and that the moving 
party is entitled to a judgment as a matter of law. 

The pleadings and depositions now on file do show that there are 
genuine issues of material facts and that the defendants are not entitled 
to a judgment as a matter of law. 

The issues of fact which are in dispute are two fold: 

(1) Did the defendant Pikes have the authority to 
| authorize the corporate defendant to use the trade 
name Ruby Foo in the District of Columbia, and 
(2) Did the Plaintiff Ruby Foo participate in the 
formation of the corporate defendant and there- 
after sell her interest therein. 

The depositions will show that Ruby Foo was the first person to 
use that trade name in connection with Chinese restaurants; that in 
1932 she operated a Chinese restaurant in Boston, Massachusetts 
known as Ruby Foo's Den: that in 1936 Ruby Foo acting for herself, 

Joel Pike acting through one Abraham Kessler and Edward Lewis 
acting through a straw party, in accordance with an oral agreement, 
formed a New York corporation wherein Ruby Foo for the use of her 
trade name received one third of the capitol stock and the necessary 
funds were supplied, under an agreement between Pike and Lewis, who 
each received a one third of the capitol stock. 

The record here will show that the corporate defendant, Joel 
Pike and Florence Pike were directed by order of this Court of August 30th, 
1943, to forthwith make available to the attorney of the Plaintiff, for 
inspection and photostating, "all documents under which said defendants 
claim the right to use the trade name "Ruby Foo" within the District of 
Columbia." 
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Under that order, the following documents were submitted for 
inspection and photostating: 
(1) A document purporting to be dated October 10, 
1936, signed by Ruby Foo in favor of Abraham 
Kessler. 
A document purporting to transfer the alleged 
document of October 10th, 1936 to Florence 
Pike, as of November 1, 1936. 
A purported contract between Ruby Foo and 
Abraham Kessler dated September 14, 1938. 
An alleged assignment dated February 20th, 
1941 from Abraham Kessler to Florence Pike, 
of a contract between Kessler and Ruby Foo, pur- 
ported to have been executed on February 20, 1941. 
(5) A contract dated July 31, 1942 between Florence 
Pike and Ruby Foo's Den. Inc. 
The depositions of Ruby Foo shows that the document purporting 
to be dated October 10, 1936 was in reality signed in 1938, but did not 


represent the oral agreements of 1936 or 1938 between herself and 


Pike, that she was, among other things, to receive for the use of her 
name, a one third interest in all Chinese restaurants thereafter opened 
by Pike. 

Her testimony shows that in 1938, after the signing of the document 
purported to have been signed in October 1936, she executed a hand- 
written contract prepared on behalf of Joel Pike, whereunder, among 
other things, she was to receive a one third interest for the use of her 
name in all Chinese restaurants opened under her name: that after 
she had executed this contract in handwriting, Joel Pike promised to 
take it to New York City, have it executed by Kessler and return to her 
a signed copy thereof: that Pike took the contract in handwriting after | 
she had executed it, but to this date has refused to return a copy thereof 
signed by Kessler to her. 
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She further testifies that she signed many agreements with Pike, 
acting through Kessler, but was never given a copy of those documents. 

Her deposition further shows that she denies the first page of the 
purported contract between herself of September 14, 1938 and Kessler, 
is the same first page that was attached when she signed the second 
sheet. 

Most of the depositions show that regardless of the documents 
purported to be as of October 10, 1936 and September 13, 1938, that 
thereafter Ruby Foo, the Pikes and others formed a Florida corporation 
to operate a Chinese restaurant in Miami, Florida under her name, 
and for the use of her name, she received capitol stock. 

The defendants rely for the use of the name "Ruby Foo" in Washing- 
ton, D.C. upon the documents of dates October 10, 1936 and September 13, 
1938. The testimony of Ruby Foo does not establish the validity of 
those documents, but to the contrary, creates an issue of fact as to 
their validity. 

Depositions on file, show that Ruby Foo, the Pikes and the Dares, 
early in 1941, and probably sooner, decided to open a Chinese restaurant 
in this city, under the name "Ruby Foo." 

The depositions show that it was intended to invest not over 
$10, 000, 00 in such restaurant; that Ruby Foo and the Dares were each 
to loan the Pikes $1500, 00 and that Ruby Foo was the receive 15% of 
the capital stock for the use of her name: that early in 1941 Ruby Foo 
deposited with George Dare and Joel Pike $3000. 00 to start the restaurant 
and that thereafter it was ascertained that approximately $70, 000. 00 
would be needed to start the restaurant and that Ruby Foo refused to 
proceed further and demanded the return of her money. 

There is sharp conflict in the testimony at to the time Ruby Foo 
refused to go on with the deal and demanded the return of her money. 

Ruby Foo testifies that the demand for the return of her money 
was six or eight months prior to February 18, 1942; that the defendants 
Joel Pike and George Dare refused to return the money and continued 


on with the project; that in February 1942 she received from George 
Dare the sum of $3000.00 with the understanding that she would receive 
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15% of the capitol of the Maryland corporation and a yearly bonus, for 
the use of her name. 

The defendants contend that the demand was not make until after 
the formation of the Maryland corporation (November 24, 1941) and 
after Pearl Harbor (December 7th, 1941) placing the demand in Feb- 
ruary 1942. The defendants probably will deny that Ruby Foo was to 
receive anything but the $3000. 00. 

Here again is a vital issue in dispute, even though it is conceded 











that George Dare received a check to his order from Jack Wiener dated 
February 18, 1942 in the sum of $3000.00 and endorsed by George Dare 
to Ruby Foo. 

Ruby Foo contends that the above check was merely the return of 
her $3000. 00 deposit and that the defendants Pikes and Dares promised 
her a certain percentage of the new corporation and a yearly bonus for 








the use of her name in addition to the return of her $3000. 00 





Ruby Foo, by her deposition and complaint denies that the defen- 
dants or any of them have her permission to use the trade name "Ruby 
Foo" in the District of Columbia. : 

It is respectfully submitted that the motion for summary judgment 
be denied 

Respectfully submitted. 
/s/ Ward B. McCarthy * * * 
Attorney for Plaintiff 


A copy of the foregoing by me personally delivered this 8th day of 
October 1943 to the office of Manuel J. Davis, 729 15th St. N.W., 
Washington, D.C., Attorney for Defendants. 


/s/ Ward B. McCarthy 








[Filed February 21, 1944] 
AMENDMENT TO ANSWER 
* + * 
EIGHTH DEFENSE 

Further answering, defendant, Florence Pike, avers that she, 
together with a New York corporation, called "Ruby Foo's Den, Inc." 
organized in the State of New York in 1936, and operated by her since 
that date, by continuous use of the trade name "Ruby Foo" or "Ruby 
Foo's" in the restaurant business since the year 1936, and by such 
use prior to the time that such trade name was used by plaintiff, are 
the owners of such trade name and are entitled to its use even in the 
absence of any authorization by plaintiff of the use of such trade 
name in connection with the operation of restaurants; that the said <--> 
New York corporation, operated by such defendant, has used the 
trade name "Ruby Foo" in connection with the operation of a restaurant 
in the City of New York continuously since the year 1936, whereas 
plaintiff did not use the trade name in connection with any business 
operated by herself until the year 1939; that such defendant and the 
said New York corporation have, by the expenditure of large sums 
of money in advertising such trade name, and by care, efficiency 
and effort in the operation of the said New York restaurant, themselves 


created and established an extensive and favorable reputation for and 


good will in said trade name "Ruby Foo" or "Ruby Foo's" prior to 
the time said trade name was utilized by plaintiff, and that any value 
which attaches to the trade name "Ruby Foo" or "Ruby Foo's" is 

the result of efforts on the part of such defendant and the New York 
corporation; that plaintiff possesses no right, title or interest in the 
trade name "Ruby Foo" or "Ruby Foo's", and accordingly has no 


standing to maintain the present suit. 
a * * 
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[Filed October 3, 1944] 
DEPOSITION upon oral examination of Abraham Kessler and 


Louis J. Wiener, * * * * commencing on September 6, 1944, at 
10:00 A.M. 
* * * * * he 
KESSLER-Direct 

ABRAHAM KESSLER, a witness called in behalf of the Plaintiff, 
having been first duly sworn, testified as follows: 

DIRECT EXAMINATION BY MR. Mc CARTHY: 

x od * ak ae 3 

Q. I show you a photostat of a document dated October 10, 

1936 signed by Ruby Foo, being the same as Exhibit A in the second 
amendment to the answer filed on behalf of the defendants, and ask 
you if you ever saw the original of that document? A. I do not recall 
it. 

Q. Was that document ever in your possession? A. Not to 
my knowledge. 

Q. Did you ever have any communication with Ruby Foo, either 
by word of mouth or writing, which led to the preparation of that docu- 
ment? A. No, sir. 

Q. When was the first time, Mr. Kessler, that you knew that 
document was in existence? A. To tell you the truth, I saw it for the 
first time yesterday. 

MR. BERGER: That is September 5. 

THE WITNESS: Not having recalled seeing it before, I do 
recall seeing it yesterday. 

Q. Can you tell me when it was that you first knew such a docu- 
ment existed? A. Yesterday. 

Q. Yesterday was the first day you ever knew it existed? A. I 
may have seen it before, but yesterday was the first time that I actually 
saw it that I could recall. 

Q. As of July of last year, when I was taking your deposition, 
you did not know that that document was in existence? A. No, sir, not 
to my knowledge. 


Tr 6 


Tr 17 


Tr 18 
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Q. You did not know that this document purported to give to 
you the exclusive right to use the name "Ruby Foo" in connection with 
the sale of Chinese foods in Florida, Philadelphia, Pennsylvania, 
and the city of Washington, D.C. ? A. Truth to say, I have never 
seen that document before yesterday. 

* Sid *« x * i 

Q. Do you know why you were designated in the document of 
October 10, 1936 as the assignee of the trade name "Ruby Foo"? 

A. Except that if I was a member of the corporation, I suppose that 
is why my name appears on that document. 

* * * ae *x aK 

"Q@. Are you prepared, Mr. Kessler, at this time to say 
that the statements contained in the eighth paragraph of the 
complaint, which I have just read to you are incorrect 
with reference to your having assigned to the New York 
corporation the rights to the trade names as set forth 

in the document ?"') 

MR. OLIPHANT: The document referred to being what? 

MR. MC CARTHY: The complaint in the California Court. 

A. Ido not remember. 

Q. Do you mean by your answer, Mr. Kessler, that you are 
not prepared to say yes or no that the facts therein are correct as 
stated? A. I do not know. 

Q. Was the complaint which you signed and swore to another 
one of the documents that had been presented to you by Florence Pike 
and which you signed at her request? A. I do not know, sir. 

Q. Do you know who asked you to sign the amended complaint? 
A. I do not remember, sir. 

Q. At that time you were anofficer ofthe corporation? A. Ido 
not remember that, sir. 

Q. You stated under oath that you were the Secretary and Treasurer 
of the Ruby Foo's Den, Inc., the plaintiff. A. Then I must have 
been. 
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Q. Do you know whether or not the corporation authorized you 
to sign this amended complaint? A. If they told me to sign it, I 

Tr 19 signed it. 

Q. Did the New York corporation, between April 22, 1939 and 
October 5, 1943 ever transfer back to you, by assignment or otherwise, 
and in any manner, either the document of October 10, 1936 or the 
document of September 14, 1938? A. No, sir. 

* % s * * ps 

EP 2t Q. Mr. Kessler, in the sixth paragraph of the amended com- 
plaint it states: 

"That The Den, Inc. was incorporated in New York, and subse- 
quently, on the 19th day of January, 1937, with the cooperation and 
consent of Ruby Foo, its name was duly changed to Ruby Foo's Den, 
mc.” 

That is a correct statement of fact, is it? A. I could Say yes. 

I do not recall the dates. 

* aK * ae bs * 

Tr 25 Q. Then, will you please say how you knew that Florence Pike 
was the owner of the trade name "Ruby Foo" or "The Den" prior to 
the opening of the New York corporation? A. I do not know. 

Q. You mean that you do not know that she had the right or 
you do not know the basis of your answer that Florence Pike did own 

Tr 26 the "Ruby Foo" or "The Den" prior to the opening of the New 
York corporation? A. It never occurred to me; just simply that 
they were to open the restaurant under the name of "Ruby Foo's Den." 

Q. And you did not know at that time who owned the trade name ? 


A. No, sir. 
a mK * * * * 


TY ot LOUIS J. WIENER, a witness called in behalf of the Plaintiff, 
having been first duly sworn, testified as follows: 
DIRECT EXAMINATION BY MR. McCARTHY: 


a * ‘* * 
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Tr 43 Q. Will you please tell me the date on which the corporation 
opened for business in New York City? A. About October 26, 1936. 
ca * * * *K * 
Tr 45 Q. By what right do you claim that the New York corporation 


has the exclusive right to those names within the State of New York? 
A. When I entered the consonatitn, that is, my brother and I, as 

I stated in previous testimony, he and his lawyer checked up before 
entering into it, buying the stock of the old stockholder, whether 
that name was the right and title of Ruby Foo's -- that we could use 
it in the corporation name in New York State; and he found that was 


so. 


* * * * * * 


Tr 49 Q. Will you look at your minutes, possibly in November and 
December of 1938, and tell me whether the New York corporation 
authorized litigation against Ruby Foo's of California, Inc., Edward 
Lewis, etc., in the District Court of the United States for the Southern 
District of California, Central Division? A. No, there is nothing 
in the minutes. 

Q. Do you have it in your January, 1939 minutes? A. No. 

Tr 50 Q. Mr. Wiener, I show you a certified copy of a complaint, 
filed in the above court on February 20, 1939 by Ruby Foo's Den, 

Inc., a New York corporation, and I call your attention to the seventh 
page, on which it appears that you took the acknowledgment of Abraham 
Kessler. Can you recall anything about that? A. Well, I could not 
recall, no; but if I notarized it, naturally it would be so. I do not recall 
it. 

Q. But you are prepared to say at this time that, so far as 
your records disclose, the suit was never authorized by the New York 
corporation? A. Yes, I believe it was authorized, as far as I can 
recollect. 

Q. Do your records show when it was authorized? A. No, there 
is no outward sign or written sign of any authorization; but if my 


memory serves me right, I believe at that time we received quite 


Tr 51 


Fr 55 
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numerous complaints from people coming back from California, 
stating that there was somebody operating under the name of Ruby 
Foo's Den, and that the food was terrible, and it did not do our New 
York outfit any good here; so we decided to take action. 

Q. Well, at that time did the New York corporation claim to 
have the exclusive right to the trade names of "Ruby Foo" or "Ruby 
Foo's Den" etc in the State of California? 

MR. OLIPHANT: I think the complaint speaks for itself as to 
what the claim was; and I object to the question on the ground that it is 
calling for a conclusion. The complaint speaks for itself. The corpora- 
tion brought the action, and what it claims and what it maintains is con- 
tained in the complaint; and what Mr. Wiener thinks of what the corpora- 
tion thought would not make the slightest bit of difference. 

* * * * * * 

Q. Mr. Wiener, in an amended complaint filed in the California 
action entitled "249-J - Civil", I call your attention to page 28, and 
ask you if that is your signature there as the Notary? A. Yes, sir. 

Q. Do you recall the facts surrounding the execution of that? 
A. No, I would not recall. 

Q. In this complaint, in paragraph VII, it is alleged that Ruby 
Foo had given to the New York corporation, through Abraham Kessler, 
the sole and exclusive right to the names "Ruby Foo", "Ruby Foo's 
Den" or "The Den" throughout the United States exclusive of Massachu- 
setts, and that the New York corporation was then the sole owner thereof 
for the United States except the Commonwealth of Massachusetts. Now, 
as of April 22, 1939 do your corporate records show that you had such 
exclusive right? A. I would not know. I never interfered with that 

part of the business. 

Q. Look at your records, will you please? A. Yes. 

Q. Begin at the beginning and come back to April 22, 1939, 
and see where you have the exclusive right to the use of these trade 
names throughout the United States with the exception of Massachusetts ? 
A. No, there is nothing in our records. 
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MR. OLIPHANT: Nothing in the corporate records to show. 
Q. Do I understand by that that your records do not show any 


assignment by Abraham Kessler to the New York corporation of those 
trade names? A. Yes. 

Q. Do your records show that subsequent to April 22, 1939 
the New York corporation ever assigned the use of the "Ruby Foo" 
trade names to Abraham Kessler or to any other person?...A. No, 
sir. 

Q. Did you know, Mr. Wiener, the contents of either the original 
or the amended complaint in the California suit, wherein you acted as 
the Notary for Abraham Kessler? A. I might have read it; I don't 
know; I would not remember. 

Tr 56 Q. Did the New York corporation own any stock in Ruby Foo's 
Pagoda? A. No, sir. 

Q. Did the New York corporation in any manner finance Ruby 
Foo's Pagoda? A. No, sir. 

Q. Did the New York corporation authorize Ming Toy Restaurant 
Corporation to do business as Ruby Foo's Llama Temple at the World's 
Fair? A. Not as far as I know, no. 

Q. Or the Golden Buddha, Inc., to do business as Ruby Foo's 
Town and Country Club? A. No, sir, not as far as I know. 

Q. By the way, Mr. Wiener, what was the stock holding of 
Florence Pike as of June 25, 1941? A. 33-1/3 per cent. 

Q. What is her present stock holding? A. 41-2/3 per cent. 

Q. When did she acquire that additional 8-1/3 per cent? A. July, 
1943. 

Q. Whom did she purchase that from? A. She purchased half 
of Jack Wiener's holdings, and I purchased the other -- my wife did, 
rather. 

Q. Did Florence Pike, purporting to act under an assignment 

Tr 57 to her from Abraham Kessler, of an assignment made from 
Ruby Foo to Kessler, authorize the New York corporation to use the 
trade names prior to the opening of the New York corporation? A. I 





would not know. 

Q. Do you have any record of that? A. No, no records, so far 
as I can recollect. 

* * * ak ak * 

Q. Was it ever brought to the attention of the board of directors 
that such a Suit had been filed wherein it was claimed on behalf of the 
corporation that it had the exclusive right to the use of the trade names 
with the exception of the State of Massachusetts? A. I do not recall 
any meetings to that effect. All the stockholders knew of the suit, but 
we never had any reason to discuss the affair; never had any board of 


directors meetings to discuss the affair. 


* * * 


[Filed December 17, 1945] 
Washington, D.C. 
Wednesday, November 7, 1945. 
The hearing upon petition to intervene in the above-entitled 
cause was resumed before HON. F. DICKINSON LETTS, Associate 
Justice, at 10:00 o'clock a.m., pursuant to adjournment of yesterday, 
Tuesday, November 6, 1945. 
x * * * 
WILLIAM L. BERGER 
was called as a witness by and on behalf of the Intervenor, and, being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BURTON: 


x * * * * me 


Tr 12 Q. Bringing your attention down to January of 1945, did you 


have some conversations then with Ruby Foo wherein she related 
certain financial transactions with Florence Pike? A. Yes, sir. 
Q. Will you state what those conversations were ? 
MR. FINK: When was that? 
MR. BURTON: January, ‘45. 





67 


THE WITNESS: Told me she got $5, 000 from Florence Pike. 
BY MR. BURTON: 
Q. Is thatall? A. Thatis all. Well, I talked with Ruby, perhaps 
two, three, or sometimes eight or ten times a day. 


i? Tr 13 Q. Did you -- A. (interposing) You will have to direct your 
vie questions a little more. 
” Q. Let me ask you this: Did you see any evidence of the $5, 000 


that she had received? A. I did. 

Q. What was that? A. A check signed by Jacob Pike that she 
sent over to me by her husband, and asked me to cash for her. It was 
on an out-of-town fund and she wanted funds immediately. 

Q. And what did you do about it? A. I gave her my check for 

- $1100, and cashed it, went down to the bank and cashed it, went to the 
bank and gave it to her husband, and when Jacob Pike's check cleared 
my bank, I got the balance of $3900 and gave it to her husband whom 
she told me would be right there for it. 

Q. Did there come a time when there was another $5,000? A. She 
told me about it, but I didn't see it. 

MR. THATCHER: When was that? 


- THE WITNESS: A little while later, perhaps two or three weeks 
later. 
* * x * x * 
Tr 22 Q. ** * now, did Ruby Foo phone you on the 25th of February? 
4 A. What day was that -- what day of the week? 


a Q. I think that is Sunday. A. Thatis right, she phoned me, or 
, I phoned her, it was in my mother-in-law's house. 
Q. Did she state anything about the settlement of the case? 
“a A. She did. 
Q. What did she say? A. She said, "Florence is arranging 

giving her $10, 000 and Florence is giving her $30, 000, and she is 
Tr 23 going to settle the case for a thousand dollars." 
a THE COURT: Wait a minute, what did she say? 
| THE WITNESS: Florence had given her $10, 000. 





Tr 32 


Tr 33 
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MR. THATCHER: Giving or lending? 
THE COURT: Had given. 
THE WITNESS: Had given her $10, 000. 


me * * * * * 


MR. BURTON: I will ask that they be marked for identification, 


and I would like to read them to Your Honor. 


(Said letters, dated October 2, 1944, 
Berger to Pike, and October 4, 1944, 
Lerman to Berger, were marked, res- 
pectively, "Intervenor's Exhibits Nos. 
5 and 6 for identification. ") 


MR. BURTON: The letter dated October 2, 1944, addressed to 


Mr. Florence Pike, c/o Ruby Foo's Den, Inc., 252 West 22nd Street, 
New York City, New York, reads: 


"My dear Mrs. Pike: 

"My client, Ruby Foo, has called to my attention an 
article in one of Walter Winchell's recent columns stating 
that you were to open a restaurant under the name of Ruby 
Foo's Den, Inc., in Philadelphia. 

"Mrs. Foo has instructed me to write you that neither 
you nor any other person has the right to use the name RUBY 
FOO or RUBY FOO's DEN in connection with any restaurant 
other than the restaurant located at 252 W. 52nd Street, and 
that if her name or additional words in connection with her 
name, or anything is held out to the public that she is connected 
with any restaurant, when she actually is not, she will take 
all the steps which she deems necessary to protect her interest 
and her rights. 

"Very truly yours," 


and signed William L. Berger. 


BY MR. BURTON: 
Q. That is a copy of the letter sent by you, Mr. Berger, is that 


correct? A. That is correct, sir. 


x * * * * * 


> 
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[Filed December 17, 1945] 


Washington, D.C., 
Thursday, November 8, 1945. 


The hearing upon petition to intervene in the above-entitled cause 
was resumed before HON. F. DICKINSON LETTS, Associate Justice, 
at 10:00 a.m., pursuant to adjournment yesterday, Wednesday, 
November 7, 1945. 

* *x * * a ae 

RUBY FOO 
the plaintiff herein, was called as a witness by and in behalf of the 
defendants * * * 
DIRECT EXAMINATION 
BY MR. FINK: 

ak * aK * ak 

Q. And at one time did you have some interest in a corporation 
that does business in New York City? A. Yes. 

Q. And that was acorporation? A. Yes. 

Q. And they used the name "Ruby Foo"? A. Yes. 

Q. And that was with your consent and approval and written per- 


mission? A. Yes. 
* x * *x * * 


[Filed December 17, 1945] 


Washington, D.C. 
Thursday, November 8, 1945. 


The hearing upon petition to intervene in the above-entitled cause 
was resumed before HON F. DICKINSON LETTS, Associate Justice, at 
10:30 o'clock a.m. 


* * a ak * * 


Tr 200 WARD B. McCARTHY 


a witness heretofore called in his own behalf, was recalled and, having 
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been previously duly sworn, was examined and testified further as 
follows: 
FURTHER DIRECT EXAMINATION 
a * 5 * 
Tr 203 BY MR. BURTON: 

Q. Mr. McCarthy, you heard Mr. Fink, in interrogating Mr. 
Berger and interrogating Mr. Carmody refer to the question, so far as 
Mr. Berger was concerned, of laches, and as far as Mr. Carmody 
was concerned, intimating as much in his questions respecting the 
assignments. 

Now, having in mind that the matter is as stated, will you state 
to the Court what, if anything--whether you took that into consideration, 
and if you did, what your feeling about it was? 

MR. FINK: I object to that part of the question, Your Honor, 
that asked what his feelings about it were. 

MR. BURTON: I will amend that by saying--and state to the Court 

Tr 204 what your judgment was and what you considered to be the rights 
of the parties under the circumstances. 

THE WITNESS: If Your Honor please, to begin with, when I 
first obtained this case, I had inherited from the firm of Feldman, 
Kittell, et al, a typewritten copy of one assignment purporting to have 
been given by Ruby Foo on October 10th, 1936, to Abraham Kessler, 
of the use of her name in the State of New York, the State of Florida, 
the city of Philadelphia and the city of Washington, D.C. 

When I first interviewed Ruby Foo in the city of Boston, she 


told me that she had never received a copy of that assignment, and 
it was not until -- thereafter we took the deposition of Florence Pike 


in New York City, and during that examination I showed her my copy 

and she refused to say whether it was a copy of the agreement she held, -- 
she said she had two agreements and she said those agreements 

were at that time, in July, were in the possession of her counsel, Mr. 
Manuel Davis of the City of Washington. That was in July of '43. In 
August of '43 the defendants took the deposition in Washington of two 
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of the defendants, that is, George Dare -- who is the brother of the 
plaintiff, Ruby Foo -- and Virginia Dare, his wife; and during 

the examination of Virginia Dare the original contract of October 
10th, by Ruby Foo, witnessed by Joel Pike, was received by me. 

MR. FINK: When did you say that was, Mr. McCarthy ? 

Tr 205 THE WITNESS: I saw it in the deposition of Virginia Dare 
in Washington on August 2, 1943, for the first time. 

At that time I saw a purported agreement of September 14, 
1938, between Ruby Foo and Abraham Kessler. I also saw a pur- 
ported assignment of Abraham Kessler, of November Ist, 1936, 
whereby he assigned to Ruby Foo his prior assignment from -- he 
assigned to Florence Pike his prior assignment of October 10, 1936. 

At that time, I received a copy of an agreement made and 
entered into the 31st day of July, 1942, by and between Florence 
Pike, party of the first part, and Ruby Foo's Den, Inc., a corpora- 
tion organized and existing in the District of Columbia, party of the 
second part. 

MR. FINK: When did you receive this -- when did you say 
you received this ? 

THE WITNESS: I received that -- my recollection is that I 
received that at the time that the deposition of Virginia Dare was 
being taken in Washington, on August 2nd, I think it was, 1943. 

I continue: I got the copies of the original agreement and I 
filed a motion in this court requiring the defendants, the Maryland 
Corporation, Joel Pike and Florence Pike, to produce for my 


inspection as attorney for the plaintiff all documents upon which 
those persons claimed the right to use the trade name "Ruby Foo" 
within the District of Columbia. That was served in court and on 


Tr 206 August 30, of this year, an order was signed by Mr. Justice 
McGuire directing those defendants to produce for me, forthwith, 
all documents under which they claimed the right to use the trade 
name in the District of Columbia. 

On September 7th, Manuel Davis wrote me a letter that he 
was waiting for his client to come back from New York so that 
they could hold a board meeting, so that I could have the documents, 
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and on September 13th he wrote me another letter saying if I would 
come to his office on September 15th I could get the documents. 

At that time, we took those documents. The October, '36, 
assignment, and the September '38 agreement, and the assignment 
of November ist, '36 from Kessler to Florence Pike; and he also 
gave me an assignment dated February 20, 1941, from Abraham 
Kessler to Florence Pike, in which he transferred his title and 
interest in a certain contract which she had made with Ruby Foo 
on February 20th, 1941. In other words, the assignment and con- 
tract were one and the same date. 

I then demanded of Mr. Davis to see the contract of February 
20, 1941, referred to, and on October 7th, 1943, he wrote me a 
letter and said the assignment was a mistake. 

BY MR. BURTON: 

Q. Was what? A. A mistake, and, he sent me two 
photostats; one was a statement by Abraham Kessler and Florence 
Pike made the 5th day of October, 1943, which read: 


Tr 207 "It has been called to our attention by Manuel J. Davis, 


Esq., that a certain assignment executed by Abraham Kessler 
to Florence Pike on February 20, 1941, of all his rights, 

title and interest in a certain contract entered into between 
Abraham Kessler and Ruby Foo, which contract was referred 
to as having been entered into on February 20, 1941, this was 
a mistake, as said agreement between Abraham Kessler and 


said Ruby Foo was entered into on September 14, 1938, and the 


mistake made in said assignment was inadvertent. However, 

it was deemed advisable to execute a new assignment which 

shall be dated back to February 20, 1941, the date upon which 
the original assignment was made by Abraham Kessler to 

Florence Pike.” 

MR, FINK: One moment: If Your Honor please, I don't 
think that is quite responsive tothe question put by Brother Burton. 
I think we are going pretty far afield, now. 

THE COURT: The answer may be completed. 
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THE WITNESS: (continuing): "In order that the mistake as to 

the mistake in date of said assignment shall be corrected." 

And the other document was executed on October 5th -- 

BY MR. BURTON: 

Q. What year ? A. 1943, in which Kessler sought to, 

nunc pro tunc, go back to the year 1941 and assign the 1938 contracts. 
Tr 208 Shortly after I received these documents I went to Boston and 

conferred with Ruby Foo. At that time she was under notice to appear 
by the defendants, for the taking of her deposition. 

Now, I interrogated her about the October 10 contract -- 

Q. What year ? A. You mean when I was in Boston? 

Q. October 10 what year? A. October 10, 1936, contract. 

_ Q. All right, sir. A. And the statement that she had in 
her complaint which she has signed regarding this first contract 
were that in the year 1938 Joel Pike came to her and told her that 
they had been making a lot of money together and that in the New 
York corporation -- they wanted, -- why not make more money by 


going into various other places, use her name, and he would finance 


it, and she would receive one-third. 

MR. FINK: That is a part of the record here, which speaks 
for itself, Iassume. Isn't that in the record His Honor has before 
him ? 

MR. BURTON: That is true, but how can he give answers 
without reading the pertinent parts ? 

MR, FINK: I assume that -- 

THE COURT: It may be completed. 

THE WITNESS: (continuing) She gold me that this agreement 

Tr 209 gave her complete charge in running the various place; she 
was to run, and supply the help, and so forth, and it was agreed 
that this oral agreement would be reduced to writing, between that 
time and the time -- immediately after that time -- that this 
oral understanding was reached, Ruby Foo sold her interest in the 
New York Corporation and Edward Lewis sold out, and that in the 
latter part of 1938, Joel Pike came back to her with the original 
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of this October 10, 1936 contract. He told her that Edward Lewis 
was in California -- Lewis was the former one-third owner in the 
New York corporation, and that he was in the process of opening 
up a restaurant in California and he gaveherthis agreement and 
told her she ought to execute it, and she called his attention, at 
the time, and she said "This is 1938, this goes back to October of 
*36, it doesn't contain the provision for my one-third, it doesn't 
provide for my supervision. " 

He told her that it was necessary at this time, in order to 
stop Edward Lewis on the coast from proceéding to execute it, and 
he would bring her another one back. This, he never did bring 
back, he didn’t evenleave her a copy of it. 

I then showed her the contract of September the 14th, *38, 
and she admitted on the signature page that it was her signature but 
denied that the first page was hers. She said, not only to me but 
in her depositions that the first page had been changed, that the 
contract she had signed was that she was to receive a one-third 
interest in all these assignments. 


Tr 210 #$=Now at that time, it was the first that I learned, because 


Mr. Saul Goldman directing cross examination told her, that there 
was, there had been a suit in California instituted by the New York 
corporation. 

MR. FINE: If Your Honor please, we are not going to the 
California case, I hope. That is going a little too far afield, I 
hope. 

THE COURT: Let's see what it is. 

THE WITNESS: Mr. Goldman asked her if she knew a lawyer, 
a certain lawyer, Schwartzberg, and she didn't know him. She 
gaid that she had started a lawsuit in California by signing an affi- 
davit against Lewis. She was asked if she didn't know that Mrs. 
Pike had paid Samuel Schwartzberg for his legal fees in that law- 
suit out there, and she didn't know it. So, I confess that I wrote 
out to California and I found a suit had been filed in the District 
Court of the United States for the Southern District of California, 
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Central Division, captioned Ruby Foo's Den, Inc., a plaintiff 
against Ruby Foo's of California, Inc., Edward Lewis, Marie Vance 
Lewis, and three other persons, and it was captioned "Action for 
Injunction, Unfair Competition, and Use of Trade Name"; and it 
showed that the plaintiff was Ruby Foo's Den, Inc., a New York 
corporation, at the usual place of business, city, county, and 

State of New York. 

Now, this complaint had been filed on February 20, 1939. It 
had been signed by Abraham Kessler. It had been sworn to by 
Abraham Kessler against Louis J. Wiener, and that complaint, in 

Tr 210a paragraph 10, recited that the name of Ruby Foo had been 
adopted by the plaintiff, the New York corporation, in 1936,"as a 
trade name to designate such enterprises or activities that are 
or may be owned, operated or controlled by your plaintiff --". 

* ae * * * * 

Tr 212 Q. Now, Mr. McCarthy, directing your attention solely to the 
question of the defense of laches in connection with the alleged 
assignments purportedly dated 1936, will you state to the Court why 
you considered such a defense would not be legally sustainable ? 

A. Well, Your Honor, just assuming that these documents were 
valid, although there was evidence to the contrary, it appeared that 
Joel Pike and Ruby Foo and William L. Berger had formed a 
Massachusetts corporation whereby the stock was 25 to Ruby Foo, 
45 to Joel Pike, and 10 per cent to Mr. Berger, and the purpose 

of that corporation was to sell Chinese products in cans or con- 
tainers, or something. Thereafter, regardless of these agreements 
Ruby Foo and the Pikes, and other persons -- I should say another 
person, Albert Gaines -- formed a Florida corporation, in which 
Ruby Foo put in no money, was to receive first 25 per cent of the 
stock, and later, receive 15 per cent; that at the World's Fair 

there were two corporations -- both the statement of Ruby to me and 

Tr 213 the testimony of Florence Pike was that the Wieners and 
George Dare had paid $2, 000 for the use of the trade name "Ruby 
Foo", and that Ruby Foo and the Pikes had formed another corporation 
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in which--after the World's Fair operating under the name "Ruby Foo", 
and that it was not until Ruby Foo had demanded that her money be re- 
turned, her $3,000 be returned and the present venture stopped, that 
the plaintiff ever thought, I mean the defendants, ever thought to assert 
any rights under these contracts, and the deposition of Virginia Dare 
definitely showed, one of the defendants, that it wasn't until action had 
been threatened that these documents were brought up and a document 
was given by Florence Pike to the corporation, the Maryland corporation, 
to use the name, and I have had no fear whatsoever that in view of the 
fact that these defendants not until 1942 and '43 started to assert these 
documents, that the doctrine of laches could apply. She had been lulled 


into security by their prior association. 


* * * cs 2k K ae 
Tr 230 CROSS EXAMINATION 
By Mr. Fink 
* * * * * * * 


Q. And in support of the application for injunction in the California 
case, Ruby Foo had filed a supporting affidavit? A. Filed a supporting 
affidavit to the effect that Edward Lewis had no right to use the name. 

Q. Did she say that the New York corporation did not have the 
right? A. She said -- 

Q. Did she say that the New York corporation did not have the right? 
A. She said she had assigned her name to the New York corporation. 

* * * Q. * * * Now, you knew that no action had been taken by 

Tr 231 Mr. Berger from 1936 to 1938 in any way, shape or form, to can- 
cel or revise these existing assignments. You knew that, didn't you? 
A. I knew that, and I made an investigation of it and saw that there was 
no occasion, in my humble opinion, but it wasn't until the $3,000-odd in 
the local outfit had been put in this "Ruby Foo" and the price jumped from 
$10,000 to $70,000 at which time she demanded the return of her money, 
that the Pikes had ever in any manner ever asserted any rights under 
these contracts. 


* aK * #e * % * 


Tr 237 MR. BURTON: I want to introduce in evidence the bill of complaint 
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and the amended complaint filed in the District Court of the United States 
for the Southern District of California, Central Division, in the matter 
of the suit by Ruby Foo's Den, Inc., Plaintiff, versus Ruby Foo's Cali- 
fornia, Incorporated,"Edward Lewis, --'"' and soon, which is the case 
Tr 238 referred to here as the California action. 
THE COURT: Have them marked. 
(The documents referred to were marked Intervenor's 
Exhibits 19 and 20, for Identification.) 
MR. FINK: Are you offering them for -- 
MR. BURTON: In evidence. 
MR. FINK: I object, because on that basis we ought to offer every- 
thing in Florida, Rhode Island, and so forth. I think it just becomes 
too voluminous. 
THE COURT: They may be received in evidence. 
MR. FINK: In evidence, Your Honor? 
THE COURT: Yes. 
(Intervenor's Exhibits 19 and 20, respectively, were there- 


upon received in evidence. ) 


* * * * * * * 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF CALIFORNIA 
CENTRAL DIVISION 
[Filed Feb. 20, 1939] 


RUBY FOO'S DEN, INC. 


Plaintiff, 
vs. : No. 249-J Civil Action 
: for Injunction (Unfair 
RUBY FOO'S OF CALIFORNIA, INC., : Competition and Use of 


EDWARD LEWIS, MARIE VANCE LEWS, Trade Name) 
HOWARD YEE, LAZAR BERNARD, AL 
CHANTE and ELLA LEVIN, : 


Defendants. 


BILL OF COMPLAINT 


To the Honorable the Justices of the District Court of the United 
States, Southern District of California, Central Division: 

Respectfully represents the plaintiff herein, who alleges and says 
as follows; 

1. That your plaintiff, Ruby Foo's Den, Inc., is a corporation 
duly organized under the laws of the State of New York, having its usual 
place of business in the City; County, and State of New York, 

2. Your plaintiff is informed, believes, and therefore avers that 
the defendant, Ruby Foo's of California, Inc., is a corporation organized 
under the laws of the State of California, and has its usual place of 
business in the City of Los Angeles, California, and that the said defen- 
dant has recently commenced, or is about to commence and proposes to 
conduct a Chinese restaurant in the Hollywood District of Los Angeles, 
California, under the name of "Ruby Foo's of California", or "Ruby 
Foo's Vendome”. 

a cd *x * * cs 

10. That the name "Ruby Foo" was adopted by your plaintiff in 
1936 as a trade name to designate such enterprises or activities that 
are or that may be owned, operated, or controlled by your plaintiff. 
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* * * * * * 
13. That your plaintiff has spent and is now spending large sums of 
money in advertising the name ''Ruby Foo". 
14, That the plaintiff's business has been built up considerably by 
the aforesaid publicity, advertising, and by the excellence of its high 








quality of food and service, and is constantly increasing, and the name 
"Ruby Foo" in connection therewith has become of great value, and, in 
the Chinese restaurant trade, has become a symbol in designating a 
place where excellent Chinese food is served. 

ve * * * * * 

21. That the defendant corporation's use of the name "Ruby Foo" 
is unauthorized in fact and in law as the name has acquired a secondary 
meaning, identifying and meaning when used in connection with a Chinese 
restaurant such business as is owned, controlled, affiliated or managed 
by your plaintiff. 

od * * a * 7K 

26. That the good will represented by the name "Ruby Foo" belongs 
to your plaintiff, and has great value, and that the defendant corporation's 
conduct in the use of that name above described, unless restrained, would 
seriously impair such value and cause the plaintiff irreparable damage. 

* * * ok 2 ak 

RUBY FOO'S DEN, INC. 


By: /s/ Abraham Kessler 
Sec'y-Treas. 


Signed: Samuel Schwartzberg, 
Attorney for Plaintiff, 

518 Pershing Square Building, 
Los Angeles, California. 


New York City, New York 1939 

On this 31st day of January, in the year 1939, before me Abraham 
Kessler, Treasurer of Ruby Foo's Den, Inc., personally known to me, 
appeared, and made oath that he has read the foregoing Bill of Complaint 
and knows the contents thereof; and that the facts therein contained are 


true of his own knowledge except such as are stated to be alleged on infor- 
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mation and belief, and as to those, that he believes them to be true. 
Subscribed and sworn to before me 
this 3ist day of January, 1939. 
/s/ Louis J. Wiener 


Notary Public, Kings Co. No. 400 /s/ Abraham Kessler, 
Register No. 929 Sec'y Treas. 
Cert. filed in N.Y. Co. 

Commission expires March 30, 1939 


{ Filed April 25, 1939] 


AMENDED COMPLAINT 
* * * 


VI. 
That thereafter and on or about the 29th day of September, 1936, 
with the consent and co-operation of said Ruby Foo and for the purpose of 


capitalizing upon and utilizing in the city of New York, State of New York, 


the said personal name of "Ruby Foo" and the good will thereof as well as 
that of the said Chinese restaurant name of ''The Den", and also for the 
purpose of extending to and continuing in the City of New York the same 
unique methods as described in the last preceding paragraph, the plaintiff 
was organized as a New York corporation under the corporate name of 
The Den, Inc., which corporate name, also with such co-operation and 
consent of said Ruby Foo, was on or about the 19th day of January, 1937, 
duly changed to Ruby Foo's Den, Inc., with a capitalization of one hundred 
shares of no par value stock, one-third of which was issued to said Ruby 
Foo who became president and one of the three directors, and one-third 
of said capitalization was issued to Abraham Kessler for a consideration 
of $10,000.00 cash paid by him into the treasury of said corporation and 
he was elected Secretary and Treasurer and one of the directors of 
plaintiff, and the remaining one-third of said capitalization was issued to 
the nominee or nominees of said defendant Edward Lewis for and in his 
behalf, without any cash or other consideration except his false represen- 
tations made to the others that he could and would obtain limited credit in 
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the neighborhood of $25,000.00 to $50,000.00 and that he had knowledge 
and experience in conducting a Chinese restaurant. 
Vil. 
That soon after the formation of said plaintiff corporation it pro- 


ceeded to operate a Chinese restaurant in the city of New York with the 
co-operation of said Ruby Foo and identified with her and with her Boston 
enterprise and employing the use of her personal name "Ruby Foo" as 
well as the name "The Den" and the good will attached to both of said names, 
and utilizing the same unique and original manner and the same unique 

and excellent food and the same high quality of Chinese cuisine and service 
and methods as that described in paragraph V. of this amended complaint, 
with such success and prosperity that the said business of the plaintiff 
duplicated the successful and prosperous restaurant business commenced 
by the said Ruby Foo in Boston; and in connection with plaintiff's said 
business the said personal names "Ruby Foo" and "Ruby Foo's" became 
and ever since have been of great value and major importance to the plain- 
tiff and its said business, and in the Chinese restaurant business the said 
personal names of "Ruby Foo" and ''"Ruby Foo's" have become a symbol 

as designating plaintiff's said business as identified with and as of the 
same high character as that of said Ruby Foo in Boston so that the said 
secondary meaning of the said personal name "Ruby Foo" and "Ruby 
Foo's" became extended to and included the said Chinese restaurant busi- 
ness of the plaintiff to the same extent and same manner as the said 
Chinese restaurant business of said Ruby Foo in Boston and became and 
were, and now are regarded among the respective patrons of the plaintiff 
and of said Ruby Foo and among the Chinese restaurant trade as one and 
the same and are so regarded by and among them not only in Boston and 
New York but throughout the United States and more particularly in 


southern California among the large numbers of members of the motion 


picture and theatrical professions and others who travel for business or 
pleasure and had patronized the said establishments in New York and/or 
Boston. 
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VI. 

That the said Ruby Foo has given this plaintiff, through the said 
Abraham Kessler above mentioned, the sole and exclusive right to the 
names "Ruby Foo" "Ruby Foo's Den" or "The Den" throughout the United 
States exclusive of the Commonwealth of Massachusetts and the plaintiff 
is the sole owner thereof for the United States exclusive of said Common- 
wealth of Massachusetts, and neither the said Ruby Foo nor the plaintiff 
have ever given or granted to the defendant corporation or any of the 
individual defendants the right to the use of said personal names "Ruby 
Foo" or "Ruby Foo's". 

TX. 

That in addition to the adoption by the plaintiff of the said personal 
names of "Ruby Foo" and 'tRuby Foo's" as its trade name in the manner 
specified in Paragraphs VI. and VII. above, the plaintiff at the same time 
used and adopted the said personal names as and for its trade mark and 
has continued so to do, and has established and used and still uses such 
trade mark through Orientalized English letters or characters in the 
manner shown by a copy thereof appearing upon one of its printed 
letterheads which is hereto attached, marked Exhibit A, and made part 
hereof; and said trade mark has been and is being so used by the plaintiff 
Since its adoption at the time mentioned above upon all signs in or about 
the plaintiff's premises and in and upon all advertisements and advertising 


matter and announcements issued by it and on and upon all menus, station- 


ery and all other printed matter of the plaintiff and has become a symbol 
and has acquired a secondary meaning as identifying plaintiff's product 
_ and the good will thereof to the same extent and in the same manner as 
set forth above in said Paragraphs VI. and VII. above with regard to its 
trade name aforesaid. 
x 

That on or about the 26th day of January, 1938, the plaintiff herein, 
as applicant, duly filed with the United States Patent Office its petition, 
statement, drawing, specimens and the fee required by law for the 
registration of its trademark identified as "Ruby-Foo Chow Mein" and 
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containing as part thereof the trade mark mentioned and described in 
the last preceding paragraph, and thereupon there was duly issued on 
said date by the United States Patent Office to this plaintiff the Patent 
Office receipt therefor bearing Serial Number 402345, Series of 1905, 
and plaintiff is informed and believes and therefore alleges that the said 
application is still pending and undisposed of in said United States Patent 
Office. 
* * *« * * * 

Ruby Foo's Den, Inc. 

by: /s/ Abraham Kessler 

Its Secretary and Treasurer, 

Plaintiff. 


Signed /s/ Samuel Schwartzberg, 
Attorney for Plaintiff, 


Address: 518 Pershing Square Building, 
Los Angeles, California. 


STATE OF NEW YORK =: ss/ 
COUNTY OF NEW YORK: 

ABRAHAM KESSLER, being first duly sworn, deposes and 
says: That he is the secretary and treasurer of Ruby Foo's Den, 
Inc. , the plaintiff in the within entitled action; that he has read the fore- 
going amended complaint and knows the contents thereof; that the same 
is true of his own knowledge except as to matters therein stated on infor- 
mation and belief, and as to those matters he believes it to be true. 
Subscribed and sworn to before me 
this 22nd day of April 1939. /s/ Abraham Kessler 
/s/ Louis J. Wiener 


Notary Public, Kings Co. No. 504 
Register No. 1253 

Cert. filed in N. Y. Co. 
Commission Expires March 30, 1941 
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[ Filed October 8, 1943} 
DEPOSITION OF * * * RUBY FOO, taken by counsel for defen- 
dants, * * * at 11 Beacon Street, Boston, Massachusetts, beginning at 
10 a.m., Thursday, September 23, 1943, * * * 


* % * * * * 


Tr’s DIRECT EXAMINATION BY MR. DAVIS 
* a * * ss *x * 
Tr 23 MR. GOLDMAN. We will stand on the document. It is Articles 
of Incorporation of The Den, Inc. 
MR. BERGER. A certified copy, you mean? 
MR. GOLDMAN. Yes, a certified copy of the Articles of Incorpora- 
tion of The Den, Inc. 
MR. BERGER. That is right. 
Tr 24 MR. GOLDMAN. Filed on September 8, 1935 in the Commonwealth 
of Massachusetts. 
THE COMMISSIONER. And that is exhibit what? 
MR. DAVS. That is Defendant's Exhibit No. 2. 


(Certified copy of Articles of Organization of The Den, Inc., filed 
September 6, 1935, marked "Defendant's Exhibit 2.") 


MR. DAVIS. He can have this document back. 

MR. McCARTHY. I will do better than that. I will stipulate at 
the time of the trial that this document will be produced as the original. 

MR. DAVIS. That is all right. 

Q. Now, Mrs. Foo, ever since the year 1935, when you incorpor- 
ated as The Den, Inc., were you, and are you still, operating under that 
corporate name? 

MR. McCARTHY. Here is a certified copy of the change, Mr. 
Davis. 

A. No. 

MR. DAVIS. Mark this for identification. 


(Certified copy of change of name, marked "Exhibit 3 for 
Identification. ') 


Q. Now, Mrs. Foo, I show you an instrument from the Common- 


wealth of Massachusetts, Department of Corporations and Taxation, 


known as Articles of Amendment, and it purports to be a change of name 
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from "The Den, Inc.," to "Ruby Foo's Den, Inc.", and it was filed in 
“ the office of the Secretary of the Commonwealth on January 31, 1939. 


Ce 


a I show you this instrument and ask you first whether you have ever seen 
it before? A. Yes, I have. 
Q. So, as a matter of fact, Mrs. Foo, based on the instruments 
Tr25 which you have seen here, there have been no instruments to 
show that the name ''Ruby Foo" has ever been a part of your corporate 
title between the years of 1935 and 1939, is that correct? A. I don't 


- know. No. Iam always known in my place as Ruby Foo's Den. 








» Q. [am making my questions, based on these instruments to re- 
fresh your recollection, which you said you could identify, and the ques- 
tion is this: It is a fact then that between the years 1935 and 1939 you 
were operating under the name "The Den, Incorporated" and it was not 
until 1939 that you caused a change in the name to be made and recorded 
with the Department of Corporations and Taxation of the State of Mass- 
v achusetts, wherein you changed the name from ''The Den, Inc." to "Ruby 
¥ Foo's Den, Inc.",, that is a fact, is it not? 

MR. McCARTHY. You are speaking now of the corporate name, 
under which the business -- 

MR. DAVIS. Yes, that is correct. 

MR. McCARTHY. The corporate name? 

MR. DAVS. Exactly. 
A. Yes. 
- MR. DAVIS. Now, I desire to introduce this in evidence as 

Defendant's Exhibit 3. 


(Certified copy of Articles of Amendment, showing change 
of name from "The Den, Inc." to 'Ruby Foo's Den, Inc.", 





Ve filed in the office of Secretary of the Commonwealth of 
Massachusetts January 31, 1939, marked "Defendant's 
tl Exhibit 3. ") 


* * * * * * * 
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Tr 47 QQ. Was Louis Weiner an officer of Confucius Restaurants? A. I 
don't know. My brother came to see me and offered me the money. 
He didn't want to do business with Joe Pike and Florence, because they 
don't own my name at all; and he offered me two thousand. I said "T 
will take two thousand, and the name is yours for one season of the Sun 
bia, > * © 

Tr 50 Q. And you never stopped them from using that name in all this 


time? A. Because -- 


Q. Just answer the question, yesorno. A. Yes, I stopped them. 


Q. From using the name "Ruby Foo's Products"? A. Yes. 


You do not see them now. 
* * * * x * * 








[Filed Aug. 22, 1944] Washington, D.C. 
je ae Saturday, April1, 1944. 
Deposition of JOEL PIKE, taken by counsel for the plaintiffs * * * 
Saturday, April 1, 1944, at Room 311, Columbian Building, 416 Fifth 
Street, Northwest * * * 


Tr 2 EXAMINATION ON BEHALF OF THE PLAINTIFFS 
By Mr. McCarthy: 
a a * * ca * aK 


Tr 60 Q. What was Ruby Foo to receive for her trade name? A. A 
one-third interest in the corporation that was formed in New York. 
Q. You mean for giving away the right to her name all over the 
United States she was to receive only a third interest in the corporation 
in New York? A. For giving the right to her name and her services 
as well; not only the right to her name. Her name had no value there. 
Q. At the time of whether this document was signed in 1936 or 
1938 Ruby Foo had a well-established business in Boston, did she not? 
A. No. 
Q. She did not? A. Far from it. 
Q. When did you first ever go into Ruby Foo's place in Boston? 
A. A few months before the place in New York was opened. ' 
Q. At that time how large a place was it? A. Twenty seats. 
Tr 61 Q. Twenty seats? A. Possibly one or two more or one or two less, 
to the best of my recollection. It was just a hole in the wall. 
Q. In 1936? A. Right. 
5 aK * aK * ae oe 
TY Va Q. Why was it necessary to draw this document in view of the 
document dated October 10, 1936? A. Because the original understand- 
ing would not give Mrs. Pike the right to the name embracing the entire 
United States with the exception of the State of Massachusetts. At the 
time that that first one was drawn it did not appear, so far as we could 
see, that we ever expected to go anywhere and do that kind of business 
except in those particular places. Later it became apparent that some 


of the major cities and better locations were cities we did not think of 


at that particular time, and that was only drawn simply to provide them 
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all, so this one was drawn up to correct that. 
a * * aK * OK 
Tr 86 Q. When was this Maryland corporation formed? A. I think it 

was some time in October, 1941, that it was launched or started, and 
papers were made out and filed for it around that time, or a little later, 
or it may have been a little earlier. 

Q. Isn't the correct date of that corporation November 24, 1941? 
Would you say that was correct? A. November 24, 1941? 

Q. Yes. <A. It might have been. I am not certain of the date 
that the final papers were issued on it. 

MR. McCARTHY. I will ask counsel if they agree that the date of 
incorporation was the 24th day of November, 1941? 

MR. THATCHER. If you state that is the date on the certificate. 

MR. McCARTHY. I state that is the correct date on the copy we 
obtained from the Maryland authorities having charge of corporations. 

MR. THATCHER. All right. 


* * * * aK * * 
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[Filed July 28, 1953] 
148 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MRS. FLORENCE A. PIKE 
69 East 80th Street 
New York City, N.Y. 


and 


BERNICE PARKS SHEETS 

519 West Ashby 

San Antonio, Texas 
Plaintiffs 


vs. : Civil Action No. 3296-53 


RUBY FOO'S DEN, INC. OF MARYLAND 
a corporation 

728 13th Street, N.W. 

Washington, D.C. 


and 


JACOB A. PIKE 
728 13th Street, N.W. 
Washington, D.C. 


or 


1338 Missouri Avenue, N.W. 
Washington, D.C. 


and 


ANNA PIKE 
728 13th Street, N.W. 
Washington, D.C. 


or 


1336 Missouri Avenue, N.W. 
Washington, D.C. 


and 


DAVID L. PEISTER 

8 East 34th Street 

New York, New York 
Defendants 


ORDER APPOINTING PERMANENT RECEIVER 
This cause came on to be heard on plaintiffs' verified complaint for 
appointment of a receiver, and the court having considered the said com- 
plaint and opposition thereto and having heard the argument of counsel, 
and it appearing to the Court that defendant is unable to meet its matured 
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and immediately maturing obligations and will continue for a considerable 
time to be unable to meet such obligations or any substantial . portion 
thereof, and that plaintiffs are entitled to the relief herein granted and 
that the appointment of a receiver is necessary for the protection and 


preservation of the rights of the plaintiffs and all other creditors of 
defendant, 


* * * xe * * * 


U.S. DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


FLORENCE A. PIKE, Et Al., 


Plaintiffs 
Vs Civil No. 3296-53 
RUBY FOO'S DEN, INC., 
a corporation, Et Al., 
Defendants 


{Filed August 20, 1956] 
NOTICE OF APPEAL 
Notice is hereby given this 20th day of August, 1956, that Golden 
City Restaurant Inc. hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 26th day of July, 1956, entitled order, findings of fact, conclusions 
of law, in favor of plaintiffs against said Golden City Restaurant Inc. 


SIMEON FREDERICK HOUSE 


Attorney for Defendant 
Golden City Restaurant Inc. 


Copy for 
Ward B. McCarthy, Esq. 


* * * 


James C. Toomey, Esq. 
* * * 


Manuel J. Davis, Esq. 


* * * 


4 
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151 [Filed August 8, 1953] 


~ 


. 7 


¢ 


152 


ANSWER OF DEFENDANTS TO COMPLAINT 
First Defense 

The Complaint fails to state a claim against the defendants upon 
which relief can be granted. 

Second Defense 

1. The defendants admit the allegations contained in Paragraphs 
1, 4, 5, 8 and 12; deny the allegations contained in Paragraphs 14, 

17, 19, 20, 21, 23, 25, 26, 27, 29 and 31. 

2. Answering Paragraph 2 of the Complaint, defendants admit 
that Florence A. Pike is a holder of 22-1/2 shares of stock, but allege 
that they are without knowledge or mE sufficient to answer the 
remaining allegations contained in said Paragraph 2. 

3. Answering Paragraph 3 of the Complaint, defendants admit 
that Bernice Parks Shefts is a holder of 19 shares of stock, but allege 
that they are without knowledge dr information sufficient to answer the 
remaining allegations contained in said Paragraph 3. 

4. Answering Paragraph 6 of said Complaint, defendants deny 
that Anna Pike is a director, but admit the remaining allegations of said 
Paragraph 6. 

>. Answering Paragraph 7 of said Complaint, defendants admit 
the allegations thereof with the exception of the allegation as to the 

citizenship of David L. Peister, and allege that they are without 
knowledge or information sufficient to answer said allegation. 

6. Answering Paragraph 9 of the Complaint, defendants deny the 
allegations thereof but admit that all of the shares of the capital stock 
of said corporation are owned by the plaintiffs and defendants, except 
» Shares thereof which are held by the corporation as treasury stock. 

7. Answering Paragraph 10 of the Complaint, defendants allege 
that the allegations therein are ambiguous and for that reason deny the 
same. 


8. Answering Paragraph 11 of the Complaint, defendants deny 
the allegation thereof that Jacob A. Pike, Anna Pike and David L. Peister 
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have voted said stock as a single block. Further answering the allega- 
tions of Paragraph 11, defendants deny that they do not own the said 
capital stock, but admit the remaining allegations of said Paragraph 11. 

9. Answering Paragraph 13 of the Complaint, defendants admit 
the allegations thereof, except the allegation that Anna Pike is a director, 
which they deny, and the allegation that Jacob A. Pike is treasurer, 
which they deny. Further answering said Paragraph 13, defendants 
allege that David L. Peister is vice-president and treasurer. 

10. Answering Paragraph 15 of the Complaint, defendants deny 
the allegation that Florence A. Pike has a property right in the name 
"Ruby Foo'’s” or derivations thereof, but admit the remaining allegations 
of said Paragraph 15. 

11. Answering Paragraph 16 of the Complaint, defendants admit 
the relationships of the parties alleged therein, but deny the remaining 
allegations of said Paragraph 16. Further answering said Paragraph 
16, defendants allege that Joel Pike died in 1944. 


12. Answering Paragraph 18 of the Complaint, defendants deny 


the allegations thereof, except the allegation that the corporation alone 
had the right to use the name "Ruby Foo's" in Washington, D.C., which 
they admit. 

13. Answering Paragraph 22 of the Complaint, defendants deny 
that the corporation has made large profits in the past years, and that 
said profits have been dissipated and appropriated as alleged, but admit 
the remaining allegations of said Paragraph 22. 

14. Answering Paragraph 24 of the Complaint, defendants admit 
that there are no suits pending against said corporation, that there are 
no unsatisfied judgments against it, and that David L. Peister is now 
in Europe, but deny the remaining allegations of said Paragraph 24. 

15. Answering Paragraph 28 of the Complaint, defendants allege 
that said allegations are conclusions which they are not required to 
answer. 
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3 16. Answering Paragraph 30 of the Complaint, defendants are 
4 without knowledge or information sufficient to answer said allegations. 


WHEREFORE, having fully answered said Complaint, the defendants 
pray that the same be dismissed without costs. 


KEANE, DAVIS & LAUDERDALE 


By: /s/ Manuel J. Davis 


Suite 630, Barr Building 
910 - 17th Street, N. W. 
Washington 6, D.C. 


Attorneys for Defendants 


[CERTIFICATE OF SERVICE] 
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166 { Filed October 17, 1953] is 
BRIEF IN ANSWER TO OPPOSITION FILED BY PLAINTIFFS " 
TO INTERIM REPORT OF PERMANENT RECEIVER » 
The defendants Jacob Pike, Anna Pike, and Ruby Foo's Den, « 


Inc. , a corporation, submit herewith their answer to the opposition filed 
by the plaintiffs to the interim report of the permanent receiver. 

The plaintiffs allege that this Court is without jurisdiction to author- 
ize the permanent receiver to sell or cause a sale of the assets of the 
defendant corporation Ruby Foo's Den, Inc., and in support of their con- 
tention, rely upon the cases of Wayne Pike Company vs. Hammons, 129 

Ind. 368, 27 N.E. 487 and A.B. Leach & Co. vs. Grant, 37 Fed. 2d 201. 

The principles of law set out in each of these cases relate to a situa- 
tion different from that presented to this Court in the case before it. As 
in the matter of Wayne Pike Company vs. Hammons, 129 Ind. 368, the 
Court stated at Page 375: "Prayer that the Court appoint a receiver; that 
he be ordered to repair said road, and that defendants be compelled to 
pay over to him sufficient of the money in their hands to pay for such re- 
pairs. '' On Page 370, paragraph noted Second, the Court refers to: "Funds 





in excess of needs.” 
On Page 371 of the said case under the paragraph noted as Sixth, 
the Court refers to: "Earnings and profits in excess of $20,000. . .". 


167 In the matter of Wayne Pike Company vs. Hammons, no question “ 
is raised with respect to there being a lack of sufficient funds either in * 
the receiver's hands or those funds which the receiver is able to collect a. 
from the defendants and which rightfully belong to the corporation. In the 
instant case, Florence Pike, et al. vs. Ruby Foo's Den, Inc., et al., i! 
the situation is entirely different. In this case, the receiver is without : 
sufficient funds to maintain and operate the corporate business and if j 
the receiver is caused to continue the operation of the said business the re 


corporate assets and equities will continue to diminish. 
A full discussion of the subject matter herein is set out in Corpus 
Juris Secundum, Volume 75, on Pages 856 and 857 thereof, and the 


portions thereof pertinent hereto are set out as follows: 


Juris 
168 


15. 
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"Since the usual power and duty of a receiver are to collect 
and take possession of the assets of the estate and hold them for 
disposition as the court may direct, as discussed supra Secs. 
164, 171, a sale by him is ordinarily improper, but the property, 
unless it is perishable, should be preserved intact for the benefit 
of the party ultimately entitled. There are, however, instances in 
which a sale of real or personal property of the estate is expedient 
and proper, and, pursuant to the general rule justifying the appoint- 
ment of a receiver when necessary to preserve property from loss 
or destruction, as discussed supra Secs. 19-25, where the charac- 
ter of the property or the surrounding circumstances are such as 
to render a sale necessary for the adequate protection of the rights 
of the parties, the court may direct and empower its receiver to 
sell such property, to the end that its value may be preserved, 
although the parties have not requested such sale, and even though 
the persons ultimately entitled have not yet been determined and 
conflicting claims to liens and priorities have not yet been adjudi- 
cated. Thus, where property or a business cannot be administered 
by a receiver except at a loss, it is clearly within the power of the 
court to stop the loss by ordering the sale of such property or the 
assets of such business; and in proceedings whereof the main ob- 
ject is the conversion of assets into money and its distribution among 
those entitled thereto, the court has undoubted power to order a 
sale of the property whenever it appears proper or necessary in 
order to preserve the assets and protect the rights of the parties." 
In support of said principles of law set out hereinabove, Corpus 
Secundum cites the following cases: 
"Ky. - Wakenva Coal Co. v. Johnson, 28S.W. 2d 737, 234 Ky. 558. 
Md. - Blake v. Gorsuch, 171 A. 862, 166 Md. 647. 
Mich. - Gauss v. Central West Cas. Co., 286 N.W. 139, 289 Mich. 


Neb. - State ex rel. Sorensen v. Lincoln Hall Ins. Co., 276 N.W. 


169, 133 Neb. 496. 


S.C. - Hannon v. Mechanics Building & Loan Ass'n of Spartanburg, 
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180 S.E. 873, 177S.C. 153. 

Tenn. - Corpus Juris cited in State v. Bank of Bristol, 54S.W. 
2d 967, 970, 185 Tenn. 219. 

53 C.J. p. 204 note 47. 

Mo. - State v. Southern, 267S.W. 422, 218 Mo. App. 266. 

Puerto Rico - Berwind-White Coal Min. Co. v. Borinquen Sugar 
Co., 7 Puerto Rico Fed. 551. 

Ky. - Wakenva Coal Co. v. Johnson, 28S.W. 2d 737, 234 Ky. 558. 

53 C.J. p. 204 note 49. 

Wash. - Boothe v. Summit Coal Min. Co., 116 P. 269, 63 Wash. 


53 C.J. p. 204 note 50. 
Mich. - Webber v. Genesee Cir. Judge, 150 N.W. 305, 184 Mich. 


Mo. - State v. Southern, 267S.W. 422, 218 Mo. App. 266. 


Absence of prospect of advance or agreement to wait. 


Taxes, interest, and expenses should not be permitted to accumu- 


late on the property of an insolvent, which is apparently producing no 
income, without some definite prospect of material advance in the near 
future, and judgment creditors of the insolvent, for whom receivers 
were appointed, are entitled to have his property sold as expeditiously 
aS possible consistent with the interests of all concerned, in the absence 
of an agreement by all parties in interest to take the chance of waiting 
169 for better prices. - Blake v. Gorsuch, 171 A. 862, 166 Md. 647. 

Tenn. - Corpus Juris cited in State v. Bank of Bristol, 54S.W. 
2d 967, 970, 165 Tenn. 210. 

53 C.J. p. 204 note 52." 

The Court stated in the matter of Wakenva Coal Co. vs. Johnson, 
176 Md. 647, on Pages 567 and 568 thereof, the following: "The reasons 
the Court assigns for the order of sale was that the mines were depreciating 
in value, that the cost of keeping them by the receiver was about $800. 00 
a month, and that he had no money to meet the expenses. This would 
authorize the Court to make such orders as were necessary to protect 


the parties from loss for the present." 
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While the allegations in the pleadings cannot be taken as true until 
proven, it is the duty of the Court to protect all parties in interest, more 
particularly those defendants who are not even before the Court. 
Wakenva Coal Co. vs. Johnson, 28S.W. 2d 737, 234 Ky. 558. 
KEANE, DAVIS & LAUDERDALE 
By 
Manuel J. Davis 
Suite 630, Barr Building 
910 - 17th Street, N.W. 
Washington 6, D.C. 


EXecutive 3-0124 
Attorneys for Defendants 


I hereby certify that a copy of the foregoing Brief was mailed, 
postage prepaid, to Ward B. McCarthy, Esquire, 1005 Investment 
Building, Washington 5, D.C., this 16th day of October, 1953. 


Manuel J. Davis 


163 [ Filed October 14, 1953] 

OPPOSITION TO INTERIM REPORT OF PERMANENT RECEIVER 

The objections of the plaintiffs, Florence Pike, et al., tothe Interim 
Report of the Permanent Receiver are as follows: 

1. The Interim Report of the Permanent Receiver sets forth his 
appointment, qualifications, inventory of assets of the corporation, the 
liabilities of the corporation, his operation showing a deficit of 
$1,723.72, the Receivers' meetings with general creditors and prin- 
ciples, appraisals of the assets of the defendant Corporation, his having 
asked for and received offers to purchase the assets of the Corporation, 
and then expressed the opinion that it was for the best interests of the 
creditors and all parties concerned in the instant litigation that all of 
the assets of the defendant corporation be sold and specifically requested 
authorization to sell. He raises the question of the plaintiff's right to 
the trade name "Ruby Foo." 


2. This is an action by minority stockholders alleging fraud and 
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mismanagement on the part of the officers of the corporation and asking 
for the appointment of a Receiver to continue the business of the defen- 


dant corporation and for an accounting. 


3. Neither the petition nor the answer of the parties in this litiga- 


tion asked for, or placed in litigation, the sale of the assets of the defen- 
| dant corporation and nothing contained in the order appointing the Per- 

manent Receiver authorized him to do other than to conduct the affairs 

of the corporation. 

4. In view of the issues presented by the pleadings in this cause, 
this Court was without power at the time it appointed the Permanent Re- 
ceiver or at the present moment to authorize the Permanent Receiver to 

- sell the physical assets of the defendant corporation. 

164 5. The proposition is too well established to indulge in any great 
dissertation that the powers of a Receiver are only the powers which the 
Court may grant to him. 

6. In the case of WAYNE PIKE COMPANY vs. HAMMONS (1891) 
129 Ind. 368, 382, 27 N.E. 487 is the following pertinent language: 

At the proper time the appellants moved the Court to modify 
the decree in this case by striking therefrom so much as orders 

a Sale of corporate property. The motion was overruled and the 

appellants accepted. We think the Court erred in overruling this 

motion. There was no issue in the cause upon which such an order 
could be based. By their complaint the appellees sought nothing 
further than an accounting and the appointment of a receiver, and 
they were not entitled to more than they sought. Neither party in the 

pleadings seeks a sale of the corporate property. A decree of a 

Court as to matters not involved in the issues in the cause is er- 

roneous. McFadden v. Ross, 108 Ind. 512, 8N.E. 161; Ringgen-. 

berger v. Hartman, 124 Ind. 186, 24 N.E. 987. 

In the McFadden and Ringgenberger cases, cited above, title was 
not put in issue in replevin actions and the appellate court held that the 
Court's decisions concerning title were coram non judici. 

7. In A.B. Leach & Company v. Grant, 27 F.2d 201 (1928), re- 
versed on other grounds, the Court said in part at page 203: 
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* ", , .. it results, of course, from these rules that the powers 
of a receiver are limited by the purposes of the suit in which he 
was appointed. 

" . , . Since there was no object or purpose in that suit that 
3 could be served by the bringing of this suit, the court was without 
»« authority to direct the receiver to bring it. . . The purpose of 
the suit was not to dissolve the corporation or wind up its affairs 
and distribute its assets, but to foreclose a mortgage. The re- 
ceiver, therefore, whether the company was or was not insolvent, 
| was merely the custodian of the mortgaged property. He had no 

such powers as are conferred by law upon trustees to whom 

i assignments are made for the benefit of creditors... 
» "The fact that this statute conferred upon the receiver the right 
to do such acts respecting the property - that is, property lawfully 
in his hands, as the court might authorize, did not give him unlimited 
power, or any power that the court might attempt to, but could not 


lawfully confer. The court could confer upon him authority to do 


( only such acts as were in the scope of its jurisdiction, as limited 
» by the purposes of the suit in which the appointment was made. 
“ The purpose of that suit. . . was to foreclose the mortgage... . 


Until some showing was made in the pleading or some relief asked 

touched upon the validity of the transaction with Leach & (b., the 

court had no authority, we think, to inquire into the matter." 
BURTON, HEFFELFINGEF, McCARTHY & 


| KENDRICK © 
By: 
per 
. Ward B. McCarthy 
Attorneys for Plaintiffs 
fod * * x 


I hereby certify that a copy of the foregoing Opposition was mailed, 
postage prepaid, to Manuel J. Davis, Esq., Barr Building, Washington, 
D.C., and to James C. Toomey, Esq., Barr Building, Washington, D.C. 
this _day of October, 1953. 


Ward B. McCarthy 
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Tr1 [Filed July 26, 1956] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW ». 

This cause having been remanded by the United States Court of a 

_ Appeals for the District of Columbia Circuit on April 5, 1956, for further “ 
proceedings, and upon further consideration of testimony and exhibits - 


heretofore received and argument of respective counsel, the Court makes 
the following: 
Findings of Fact | 

1. On and prior to July 31, 1942, the plaintiff Florence A. Pike had ” 
the right to use the trade name, "Ruby Foo" and derivations thereof in , 
the District of Columbia. 

2. On July 31, 1942, the plaintiff Florence A. Pike entered into 
a valid written agreement with the defendant Ruby Foo's Den, Inc., 


< 


of Maryland, a corporation, licensing said corporation to use the trade 
name "Ruby Foo" in the District of Columbia in connection w ith the opera- 
tion of a Chinese restaurant in the City of Washington, District of Colum- 
bia. 

3. That the said licensing agreement provided that the license 
granted thereby should continue so long as the defendant corporation should 
exist as a corporate entity and should not have been adjudged insolvent or 
a bankrupt. 

Tr 2 4. That said licensing agreement further provided that the license 
should be revocable by Florence A. Pike upon breach of any of the covenants 
of the agreement by Ruby Foo's Den, Inc., or upon the bankruptcy, in- 
solvency, or dissolution of said corporation. 

5. That on October 21, 1953, this Court determined that the defen- 
dant Ruby Foo’s Den, Inc. , was insolvent and granted the receiver's motion 
to sell the assets of said corporation. 

6. That there is no evidence that the plaintiff Florence A. Pike 
has ever waived any of her rights under the licensing agreement of July 
31, 1942. 

7. That upon judicial determination of the insolvency of Ruby Foo's 
Den, Inc., on October 21, 1953, the license granted under said licen- 


sing agreement terminated. 
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8. That, pursuant to the judgment of the United States Court of 
Appeals for the District of Columbia Circuit, this Court, upon finding 
the trade name "Ruby Foo" was not an asset of the corporation subject 
to sale by the receiver, afforded the purchaser, Golden City Restaurant 
Corporation, an opportunity to elect to rescind under appropriate condi- 
tions looking to adjustment of the equities. 

9. That the purchaser, Golden City Restaurant Corporation, by 
and through its attorney, announced in open court that it did not elect 
to rescind the sale of the assets of the defendant corporation, approved 
by this Court November 12, 1953, unless it received the present market 
value of the restaurant business, including the trade name "Ruby Foo." 

10. It was stipulated in open court by counsel for the plaintiff 


Tr 3 Florence A. Pike that the purchaser, Golden City Restaurant Corpo- 


ration, shall have until September 1, 1956, to remove from its business 
all evidences of the trade name "Ruby Foo." 

11. It was further agreed in open court by counsel for the plaintiff 
Florence A. Pike that the purchaser shall not be liable to the plaintiff 
Florence A. Pike in damages for its use of the trade name "Ruby Foo", 
or derivations thereof, between November 10, 1953, and September 1, 
1956. 

Upon the above findings of fact, the Court reaches the following: 

Conclusions of Law 

1. That the license of the defendant Ruby Foo's Den, Inc., of 
Maryland, to use the trade name "Ruby Foo" in connection with the opera- 
tion of a Chinese restaurant in the City of Washington, District of Colum- 
bia, terminated upon this Court's finding on October 21, 1953, that said 
corporation was insolvent. 

2. That said trade name was not an asset of the defendant Ruby 
Foo's Den, Inc., of Maryland, a corporation, and the receiver was not 
entitled to sell the name''Ruby Foo" or any derivation thereof. 

3. That the purchaser of the assets of the defendant corporation, 
Golden City Restaurant Corporation, took by said purchase from the 
receiver no right, title, or interest in the trade name "Ruby Foo" or 
derivations thereof. 
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4. That the condition upon which the purchaser, Golden City Res- 

taurant Corporation, would elect to rescind, namely, payment to it of 
Tr 4 the present value of the restaurant business, including the trade 

name '"'Ruby Foo", would not constitute a rescission of the receiver's 

sale under appropriate conditions looking to adjustment of the equities. 

5. That the purchaser, Golden City Restaurant Corporation, shall 

_ by September 1, 1956, remove from its business the trade name "Ruby 
Foo" and derivations thereof. 

6. That the purchaser, Golden City Restaurant Corporation, is 
not liable to the plaintiff Florence A. Pike in damages for its use of the 
trade name "Ruby Foo” or derivations thereof between November 10, 
1953, and September 1, 1956. 

/s/ R. B. KEECH 
JUDGE 
July 26, 1956. 


[ Filed July 26, 1956] 


ORDER 

This cause having been remanded for further proceedings by the 
United States Court of Appeals for the District of Columbia Circuit, pur- 
suant to the Findings of Fact and Conclusions of law entered herein on 
the 26th day of July, 1956, it is by the Court this 26th day of July, 1956, 
ADJUDGED, ORDERED, and DECREED: 

1. That that part of the order of this Court of October 27, 1953, 
authorizing and directing the receiver to sell the trade name "Ruby Foo" 
as an asset of the defendant corporation, Ruby Foo's Den, Inc., of Mary- 
land, and the order of this Court of November 12, 1953, insofar as it 
ratified the sale of the trade name "Ruby Foo" as an asset of the defen- 
dant corporation, are hereby set aside and vacated; 

2. That the purchaser, Golden City Restaurant Corporation, took 
no right, title, or interest in the trade name "Ruby Foo" or any deriva- 
tion thereof under the receiver's sale of the assets of the defendant 
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corporation, as ratified by the order of this Court dated November 12, 
1953; 

3. That the purchaser, Golden City Restaurant Corporation, is 
denied the right to rescind upon the condition under which it would elect 
to rescind, namely, payment to it of the present value of the restaurant 
business, including the trade name "Ruby Foo;" 

4. That the purchaser, Golden City Restaurant Corporation, shall 
remove all evidences of the trade name "Ruby Foo" or any derivation 
thereof from its restaurant business on or before September 1, 1956; 
and 

5. That the purchaser, Golden City Restaurant Corporation, shall 
not be liable to the plaintiff Florence A. Pike in damages for its use of 
the trade name "Ruby Foo" or derivations thereof up to and including 
September 1, 1956. 


/s/ R. B. KEECH 
JUDGE 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 
Monday, June 25, 1956. 
A hearing on the remand in the above-entitled cause was held be- 
fore the HON. RICHMOND B. KEECH, a District Court Judge, at 3:10 
p.m. 
* aK * * 5d K 
tr % THE COURT: Iam not cutting you off from what they last say here 
- is a question of decision under equity, but these are the first two things 
_ that we reach, aren't they? 
MR. HOUSE: I Say, from the standpoint of using the time of the 
Court, from the standpoint of the Court's time and effort, I think if it 
is determined that the equitable conditions cannot be met, there is no 
purpose in determining whether there is a valid license agreement or 
not. 
THE COURT: My present feeling is not in accord with what you 
state, but I will just let that pass and then let you move on now to what 


you think is necessary to make for equity. In other words, do you think 


you have a right to rescind and recoup, too, or do you think you have a 
right to rescind conditioned on your doing certain things for the persons 
who sold this property? 

MR. HOUSE: We have a right to rescind and recoup, if you might 
call it that, the value of the present -- 

THE COURT: That wasn't a word of art. I just meant, did you 
feel you could rescind and recover -- 

MR. HOUSE: The value of the restaurant at the present time. 

Tr 6 THE COURT: And not give anything, of course, to the other people 
for the use of it in the interval? 

MR. HOUSE: Well, we built up that name from a losing proposition 
to a very profitable proposition. In fact, if we give the name back, if 
you can call it such, to the plaintiff, why, they will have had received an 
asset far more valuable now than it was at the time it was sold to us. We 
put our time and effort in building it up, while they stood on the side and 
let us build it up, did not do anything to deter us from building it up by 
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filing a supersedeas bond, which they should have done, or serving a 
notice of appeal on us to let us know that we are on notice and that we 
should hold up. 

* aK * ae aK * * 

Tr 9 THE COURT: * * * Tell me as a practical proposition, getting 
away from the law, what would you want dollarwise? 

MR. HOUSE: We believe we are entitled to the value of the res- 
taurant. 

THE COURT: By that you mean the restaurant business? 

THE HOUSE: The restaurant business itself. 

THE COURT: As a going concern? 

MR. HOUSE: As a going concern. 

THE COURT: What is that value? Have you had appraisals of it? 

MR. HOUSE: I haven't as yet, Your Honor. 

THE COURT: And that would, of course, mean that you would 
think the other side entitled to nothing? 

MR. HOUSE: The other side is in the position of an owner of a 
home who has watched a painter paint his home, said nothing, and after 
he had painted the home, the owner says, 'Well, I didn't want you to 
paint the home in the first place." 

I say that the plaintiff watched the purchaser run his business, 
put his time, effort and money into it, and now when it is all over and 
the trade name has tremendously increased in value, he says he wants 
it, when all during that time he could have said to the purchaser: I am 


filing a supersedeas bond; I want to hold everything in abeyance and put 
Tr 10 him on notice that he shouldn't spend any more time and effort in 


building the restaurant up. 

THE COURT: The supersedeas bond wouldn't have done anything 
any more than the notice of appeal, would it, except that the status quo 
was preserved? 

MR. HOUSE: He didn't even serve a notice of appeal, according 
to the determination of the Court of Appeals. He didn't even do that, 
serve notice of appeal on the purchaser, according to the determina- 


tion of the Court of Appeals. 
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THE COURT: My recollection is that the parties in interest were 
given notice by the other people pretty promptly as to what was going on. 
Is that correct, Mr. McCarthy? 

MR. McCARTHY: If Your Honor please, that is absolutely correct. 
Mabel Benson Sakis stood up in this court and bid in for the purchaser. 
Notice of appeal was sent to her by the Clerk of this court. That is 
the last we ever heard of that. 

MR. HOUSE: On Page 2 of the determination of the United States 
Court of Appeals, we see: "A copy of the notice of appeal was not mailed 
to the purchaser at the sale -- 

MR. McCARTHY: There is no question about that. 

MR. HOUSE: -- the purchaser having no attorney of record." 

MR. McCARTHY: There is no question about that, Your Honor. 

Tr il You andI have probably made the same error in thinking that Mrs. 
Sakis was the attorney that represented them, and we sent it to that 
attorney. 

MR. HOUSE: I would like to also call your attention to the bottom 
of Page 2 of the determination, wherein the Court of Appeals is very 
much concerned as to the rights of a purchaser, in which they said: "We 
believe that the procedure adopted and the disposition we have decided 
to make of this case fairly preserves the purchaser's rights," in other 
words, their interest in preserving the purchaser's rights. 

We also want to call to your attention the fact that in the motion 
made by the plaintiff after this determination was rendered to modify 
this decision, the plaintiff stated that the purchaser is not an innocent 
purchaser of value and had notice of the defect. That motion was denied, 
the Court of Appeals, in effect, stating that the purchaser was an inno- 
cent purchaser of value. 

THE COURT: Did they say anything, actually, in that? 

MR. HOUSE: No, they didn't, Your Honor. 

THE COURT: What did they do, just issue an order denying? 

MR. HOUSE: Yes, Your Honor. 

I would like to also submit to you the law which was set out in my 
brief to the Court of Appeals on the question of caveat emptor, in which 
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the decisions hold that the notice that you, Your Honor, stated in court 
Tr 12 _ is not notice of any defect in the title of the trade name. It is just 

a Statement notifying purchasers of something which can be expected 
in any sale of any article by the receiver. 

THE COURT: And buying under those conditions, they make use 
of it as they choose? 

MR. HOUSE: Yes, Your Honor. 

THE COURT: That is news to me. 

MR. HOUSE: I would like Your Honor to give me an opportunity-- 

THE COURT: No, I don't think you need an opportunity. From 
your point of view, you say this matter has been adjudicated by the Court 
of Appeals. If that is true, Iam bound. So the only question, if your 
premise be correct, would be for me to determine what equities should 
attach to your decision, should you elect. That is your position, isn't 
it? 

MR. HOUSE: That is my position, and we would like to hear what 
those equitable conditions are. 

THE COURT: You are going to be the spokesman, not the audience, 
for that purpose. 

MR. HOUSE: I will be the spokesman, Your Honor, that is true. 

THE COURT: That is what I am trying to find out from you right 
now. What do you actually think, or are you in position to say, what you 

Tr 13 deem the equities -- I guess you have said it; maybe I am just re- 

peating. You are saying you are entitled to rescind, provided you not only 
can rescind, but you can be made whole for every dollar that you put back 
in this property. 

MR. HOUSE: For every dollar we put back, for what we have done 
to increase the value of the trade name and the restaurant. 

THE COURT: All right, sir, and no set-off against that for the 
use during this period of the equipment of whatever you bought at that time? 

MR. HOUSE: Pardon, Your Honor? 

THE COURT: No set-off against that for the use of the property 
which you acquired at this time? 

MR. HOUSE: No, definitely not, Your Honor. 
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We would like to determine the equitable conditions now, and if 
_ those equitable conditions are satisfactory to us, we don't think it is 
necessary to hold a hearing as to the question of whether the license 
agreement was valid, but if they are not satisfactory to us, we believe 


that a hearing should be had as to whether the license agreement was 
valid. 

THE COURT: Then you do not read this opinion, as indicated, 
that there might be some equities which will flow to the other side in 


the event you did elect to rescind? 
MR. HOUSE: I can't conceive of any equities that would flow to the 
Tr 14 other side. I cannot conceive, for the life of me, what the equities 
are that can flow to the other side. All I can see is that by their actions, 
they caused us to expend time, effort and money in building up the value 
of this restaurant and the value of the trade name, where they could 
have right at the beginning either filed a supersedeas bond or served 
a notice of appeal. 
THE COURT: All right, sir, * * * 
* * ae a * cd ae 
Tr 27 THE COURT: So that, actually, we then move to the second point, 
don't we? 

MR. TOOMEY: As to whether or not -- 

THE COURT: There has been a waiver. 

MR. TOOMEY: -- there has been a waiver? 

{I have no argument on that point. 

THE COURT: There is no contention by you that there has been a 
waiver? | 

Tr 28 MR. TOOMEY: That is correct. 

THE COURT: | So unless the question of a secondary meaning, 
which [ more or less use in a little be applicable, then you 
concede that there was a valid license and there have been no acts on 
the part of Ruby Foo to dissipate that license? 

MR. TOOMEY: That is correct, Your Honor. 

THE COURT: Am I correct in assuming that there is no challenge 
as to the validity of the agreements which are in the record? I assume 
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there is none. 
MR. TOOMEY: No, I have never made any -- 
THE COURT: Does anybody have any question? 
MR. HOUSE: Your Honor, I read the record, and from my reading 
of the record, I can't see that there was a valid license agreement. 
THE COURT: Now I am not talking about the legal effect of it, but 
IT am talking about the document itself. It is apparently conceded, or is 
it conceded, that there first was a license agreement? My attention 
was called to one of the pages here. 
MR. McCARTHY: 149, if your Honor please. 
THE COURT: Nobody challenges that that was the agreement. I 
am not talking about its legal effect. 
MR. DAVIS: May I be of some help to the Court? 
THE COURT: Yes, sir. 
Tr 29 MR. DAVS: I believe I testified that I even drafted that agreement. 
THE COURT: So there is no challenge that this is the agreement. 
MR. DAVIS: The only question that arose at that time was as to 
the ratification. Mr. McCarthy was here that day at the proceedings 
before this Court and has introduced law which he contends would offset 
the necessity for such ratification. But as to the agreement itself, there 
is no question of its authenticity, both sides having agreed as to it. 
* ak * * a ok * 

Tr 36 THE COURT: * * * [I understand from you, Mr. Davis, who had 
a part in this thing at its inception, that this license agreement was a 
valid license agreement drawn and this is the license agreement, and 
as of the time of the entry into this agreement, Virginia Dare was in 
fact president of Ruby Foo's Den, Inc.; is that correct? 

MR. DAVIS: May I agree with everything but one thing, sir? 

THE COURT: Yes, certainly. 

MR. DAVIS: Namely, we contended at the hearing that the agree- 
ment was not valid because it was not ratified, but for all other intents 

Tr 37 and purposes, I will agree with the Court's statement. 

THE COURT: All right, sir. 
Now, the question of ratification was not dealt with by the Court of 
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Appeals, was it? So is that one of the things we have here or not? 

MR. DAVIS: Well, I think the Court of Appeals did to some extent 
by its inference and between the lines. 

THE COURT: All right, sir, to what extent and in what part, sir? 

MR. DAVIS: On Page 4: 

"If a valid license agreement was entered into, the licensor would 

seem -- prima facie at least -- entitled to use its revocation privi- 

leges as set forth in the agreement. Certainly, use of the trade 
name by the licensee builds up no right in the licensee as against 
the licensor.” 
Using the same type of philosophy that we used throughout this entire 
reading of the Court of Appeals’ decision, in other words, the licensee 
could get no greater rights than was given to it, if it were given any rights 
at all. 

THE COURT: So we haven't even got ratification left, then, have 
we? 

Tr 38 MR. DAVIS: Well, they seem to have thrown me right into the ash 
can, Sir. That is the reason I can't argue the point. 

THE COURT: No, you are being helpful, Mr. Davis. That is what 
you are supposed to be. You are an officer of the court. All you can do 
is what the facts and the law give you. 

So if I understand correctly from you, under the mandate of the 
Court of Appeals, there was in fact a license agreement. 

MR. DAVIS: That has been my interpretation, sir. 

THE COURT: Ali right, sir. And secondly, are you in a position 
to say whether there has been a waiver or is there anything that you contend 
makes for waiver ? 

MR. DAVIS: No, sir. I argued to the contrary here at this point 
and the Court of Appeals told me that I was wrong. 

THE COURT: That is a very fair statement. 

So then I do have on the face of the record a license agreement, 
with nothing to show that there has been a waiver of the license agree- 
ment. And the Court of Appeals having refused to take the principle of 
law which I attempted to enunciate, then we reach the point, don't we, 
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where we come to you, Mr. House, as to whether you desire to rescind, 


and if so, then we'll pass to the question of what are the equities? And 
Iam referring to equities in a reciprocal manner, to those persons 
against whom the recission would flow and as to those in whose favor 

it might flow. 

Now, before you speak, Mr. House, is that a fair statement of 
the situation, gentlemen? 

MR. McCARTHY: I take it Your Honor has ruled in favor of 
Mrs. Pike, then? 

THE COURT: You need not take anything. I just asked you if that 
is a fair statement. 

MR. McCARTHY: Yes, that is a very fair statement. 

THE COURT: All right, sir. 

Has anybody any modification of it? All right, sir. Now, Mr. 
House, we have reached you. 

MR. HOUSE: Your Honor, I will have to consult with my client 
on that point. 

THE COURT: Is your client here, sir? 

MR. HOUSE: No, Your Honor. 

THE COURT: This is the day. We have interrupted one trial to 
bring these gentlemen back here this afternoon, and I assume -- Mr. 
Toomey, are you in trial tomorrow morning, sir? 

MR. TOOMEY: Yes, sir. We resume at 10:00 o'clock tomorrow 
morning. 

Tr 40 THE COURT: They didn't authorize you to speak, Mr. House? 

MR. HOUSE: I never dreamed that we would go into all these 
ramifications, Your Honor. 

THE COURT: The motivating force is this little document which I 
hold in my hand and about which you have been apprised. 

Let me say this to you, sir. I don't want you to do anything in the 
absence of your client. Suppose we recess for ten minutes and give you 
an opportunity to contact your client and see what the situation is. We 
will come back at that time. 


(Whereupon, a short recess was taken.) 
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THE COURT: All right, Mr. House. 

MR. HOUSE: Your Honor, if the equitable conditions are as you 
intimate, and I don't know whether it is a matter of record -- I hope, 
Your Honor, if it isn't, it is made a matter of record -- 

THE COURT: No, I am not doing that at all, sir. I am asking 
you to state what you deem to be equitable on the rescission. 

MR. HOUSE: I deem the equitable conditions are such that if 

_ rescission is determined upon, that the purchaser should be paid the 
value of the business at the present time. 

THE COURT: All right, sir, what else? 

Tr 41 MR. HOUSE: If the equitable conditions are such as you intimate, 
Your Honor -- 

THE COURT: Don't pay any attention to what I have said. Let me 
get your story, sir. I think that would be best, because I was merely 
throwing out some things to you, sir. 

MR. HOUSE: On that score, I was going to state that if the equitable 
conditions were such as you intimate, that my client would not rescind 
the sale. 

THE COURT: Iam understanding you now to Say that, speaking 
for your client, you do not elect to rescind unless you be given the present 
value of the business; is that correct, sir? 

MR. HOUSE: Yes, Your Honor. 

THE COURT: Have you any law which supports that? 

MR. HOUSE: Not presently. I would like to submit it. 

THE COURT: I think we are here for a determination of this matter 
today, sir. It has been pending a long, long time. This matter is dated 
in '53. 

Have any of you gentlemen anything to say other than has been said 
with reference to the matter of rescission? 


MR. McCARTHY: Yes, I have something to say about rescission. 
THE COURT: Ali right, sir. 


Tr 42 MR. McCARTHY: Rescission goes back to the date of the order, 


and rescission will put everybody in the same position they were in on 
that date with the equities. 
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Now this purchaser is a closed corporation -- about three men -- 
and we say all that the purchaser is entitled to, if it is possible to rescind, 
is the purchase price, less all profits and charges for depreciation. 
Certainly under any set of circumstances the basic figure would have 
to be the purchase price, with an accounting to the creditors, for whom 
the property was sold, of the profits and the depreciation, and I don't 
know how we can do that, but I don't think the purchaser should be allowed 
to be put in any advantage where he can obtain a profit and use of the 
premises for almost three years. 

MR. DAVSB: I would like to be heard, too. 

If I understand this question correctly now as placed by the Court 
to the purchaser through the purchaser's counsel, the purchaser's coun- 
sel was directed to tell the Court what equities he felt that he was entitled 
to in the event of a recission of contract. 

The Court was advised by counsel that the purchaser did not de- 
sire to rescind unless he was entitled to the current market purchase 
value. Sol, therefore, presume that the sole question before this 
Court at the present time, or which may even go to the Court of Appeals, 
would be as to whether or not this purchaser is entitled to the present 
market value of the business. 

Tr 43 Now he didn't say that if he was entitled to it that this Court has, 
as a matter of right, the right to say that this contract is rescinded. 


He merely said that he would be willing to take as his equities the fair 


market value. 

THE COURT: I think he stated a little differently. I think he stated 
his client would not elect to rescind, as he construes the Court of Ap- 
peals' decision to authorize, unless he receive as an equity for his client, 
the purchaser of this property, the present value of the property. 

MR. DAVIS: I will accept the Court's statement. Based on that, 

I see no reason to stand here before the Court and to argue the type of 
accounting which I would demand of the purchaser, in the event there were 
a rescission of the contract, in view of the fact that I would want a full 
and complete accounting of the business, its expenditures, and exactly 
what it has done with all its moneys. 
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That issue is not before this Court any longer, in view of the state- 
ment made by counsel for the purchaser. Such being the case, there is 
really nothing to say other than the fact that in the event this Court were 
to determine that this purchaser were entitled to equities based on a fair 

_ market value, then I think the purchaser should come in and tell the 
Court, at least as part of this record, as to where that money would 
come from, because surely we don't have it before the Court at the pres- 

Tr 44 _~—s ent time. 

THE COURT: All right, sir. Does anyone else want to say anything? 

MR. HOUSE: I would like to say just one more thing. 

THE COURT: Ali right, sir. 

MR. HOUSE: I would like to amend my statement by stating that I 
would like the opportunity of hearing Your Honor's determination of what 
the equitable conditions are, and it is possible, if those conditions are 
satisfactory to my client, that we would in th at event rescind. In other 
words, we take the position that we would rescind definitely if we were 


offered the fair market value and we may rescind if the equitable conditions 


of rescission were stated by Your Honor, but we will not rescind under 
the conditions intimated by Your Honor, and those conditions are along 
the lines of paying for the use of the name and other items. 

I would like very much to have your views for the record in the 
event this matter goes before the Court of Appeals again. 

THE COURT: This matter has come back to me as a result of the 
mandate of the Court of Appeals, which puts to this Court for determina- 
tion two preliminary questions: 

(1) Whether there was a license agreement in existence. 

Tr 45  #Onthe record before me, I find that there was a license agreement. 

(2) Whether or not there had been a waiver of such license agree- 
ment, if any did exist. I find on the record before me that there has 
not been such a waiver. 

The third proposition presented to me is an election which is ac- 
corded the purchaser of this property, in the event that the Court did 
find that there was a license agreement and the license agreement had 


in fact been waived. 








2. Fe oe eee 
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I tendered and accorded counsel an opportunity to confer with his 
client as to what his pleasure was in the matter and his client's pleasure, 
too. Counsel has advised the Court that they would elect to rescind pro- 
vided they were to receive on rescission the present fair value of the 
business. 

The Court does not understand that to be the measure of any equity 
which would flow to you in the event of your rescission. The Court, there- 
fore, takes it that there has been no election to rescind. 

I assume that that concludes the matter. It concludes it, as far as 
I am concerned, (1), as to the election, because it is a mandate of the 
Court of Appeals: you are entitled to elect, notwithstanding what has 
transpired, and (2), that as to the secondary use of the name, they have 
thrown that out, leaving the question of license and waiver of the license. 


Tr 46. Is there anything else left for me to deal with? 


MR. McCARTHY: Just to declare of record that the trade name is 
the property of the plaintiff, that the receiver had no right to sell it. 

THE COURT: I will not do that, no. The receiver did it in my order. 

MR. McCARTHY: I say it was not an asset of the corporation which 
the receiver or the Court had the authority to sell, and, therefore, that 
order must be corrected. 

MR. TOOMEY: The Court of Appeals set out at the end of their opin- 
ion that, " . . . but if it should be determined that the receiver is not 
entitled to sell the name Ruby Foo's Den or any similar name, then the 
order should be vacated so as to restore to appellant her rights in the 
trade name and the purchaser should be permitted, if it wishes, to rescind 
the sale in its entirety." 

That, to my mind, means the order ratifying the sale must be vacated 
and another order should be inserted. The Court having found that the pur- 
chaser does not desire to rescind, I think another order must be entered 
ratifying the sale and excluding the name. 

THE COURT: If the sale be modified or the ratification be modified, 
do you need to? Wouldn't the ratifying order stand, save as to that in- 


Tr 47 = gredient? 


MR. TOOMEY: Normally, I would say yes, but looking at this 
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wording of the Court of Appeals, they specifically say: 

"We do not at this time vacate the order ratifying the sale, but if 

it should be determined that the receiver is not entitled to sell the 

name Ruby Foo's Den or any Similar name, then the order should 

be vacated so as to restore to appellant her rights in the trade name." 

THE COURT: I see what you mean. 

MR. SANDLER: Wouldn't it be better to modify that order rather 
than to make a new one? 

THE COURT: Let me suggest that you gentlemen see if you can get 
together on your findings and your order. If you have any disagreement 
as to them, I will receive proposals from both of you or all of you. 

MR. McCARTHY: There is just one other thing that we need for 
relief: that is, an order from the Court, after a reasonable period of 
time, to prohibit the purchaser from using the trade name and to remove 
ali evidences of it. 

THE COURT: Is this an equitable action? 

MR. McCARTHY: Well, we are talking about -- I don'g know how 
they get equities in it, but the purchaser takes -- 

Tr 48 THE COURT: No, what I am saying to you is, doI have any right 
to do that on ashowing here? 

MR. McCARTHY: Yes, I think so. 

THE COURT: I don't know that I do, but I will be glad to hear or 
receive anything. 

MR. McCARTHY: For this reason, if Your Honor please. The 
purchaser holds under the authority of your order of November 12th. 

I think in this order you must tell them you do not have the right to use 
the name in any form whatsoever. 

MR. TOOMEY: I think that whole matter will be covered, wouldn't 
it, in a new order, and then if there is a violation of that order by the 
present holders, subsequent action by motion could be taken? 

MR. McCARTHY: Ali right, that will go with me. 

MR. HOUSE: The determination just says, ". .. restore the 
right to use of the name to the purchaser." It does not say anything about 
the purchaser having to give it up. It is possible that the plaintiff might 





be 
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want to let them have the use of the trade name, I don't know, but that 
is what the determination of the Court of Appeals states. 

MR. DAVIS: I don't think it is the right of counsel at this time to 
take the Court's time. The Court has directed counsel to present find- 
ings of fact and a suggested order, and I think it is incumbent upon us to 

Tr 49 come up with the language, at least be in agreement or disagree- 
ment, and then present it to the Court. 

THE COURT: All right, sir, I think that is a good way to do it. 


It will give you a good chance to think it over and see what the situation 
is. 


IT? i Washington, D.C. 


July 3, 1956 
The above-entitled action came on for hearing before the HONOR- 


ABLE RICHMOND B. KEECH, United States District Judge, at 5 o'clock 
p.m. 


x *x * bd * a * 


Tr 6 THE COURT: So I have file 16941 before me, I have 3296-53 be- 


Te 'T fore me, and the Appendix which went to the Court of Appeals, for 
use on this remand. 


MR. McCARTHY: Correct, sir. 


* * * x 





Washington, D.C. 
July 23, 1956. 
The above-entitled action came on for hearing before the HONOR- 
ABLE RICHMOND B. KEECH, United States District Judge, at 10 
o'clock a.m. 
a x * * aK * * 
Tr 28 MR. DAVIS: * * * The 1942 agreement, as such, and as such I 
mean as a paper writing, was identified in this Court room as having 
_ been drafted and signed by a corporate officer in behalf of Ruby Foo's 
Den, Inc., a Maryland Corporation, and Florence Pike. I am sure we 
need not waste a lot of time in saying that, or proving for the record that 
Jacob Pike and I identified the agreement but testified that, to the best of 
our knowledge, the agreement was never ratified. 
* cd ak * ae 5 * 
Tr 48 THE COURT: I notice in here where you stop, Mr. Davis, that 
Tr 49 there is reference made to a date of, I think it was February, 
1941, was it; was that actually an agreement? 
MR. DAVS: I don't remember, I think Mr. McCarthy mentioned 
that date, if 1 am not mistaken, sir. Referring to which page, sir? 
THE COURT: Turning to pages 147, 148, you will note that there 
was a date shown in there February 20, 1941, and then under that is a 


statement by Abraham Kessler and Florence Pike, drawn apparently at 


your instance. Was that statement what caused Exhibit D to come into 
being ? 

MR. DAVIS: Yes, sir. 

THE COURT: Was there any agreement as of February 20, 1941? 

MR. DAVS: No, sir, there was not, sir. I am sorry if I inferred 
there was, Sir. 

THE COURT: That was a mistake, then, in putting it in this agree- 
ment as February 20, 1941? 

MR. DAVIS: No, I wouldn't say that; I wouldn't know offhand. May 
I read this, sir, and I can tell you about it? 

THE COURT: Yes. 

MR. DAVIS: May I say this with respect to that, that there were 
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many agreements, when I say many, I believe more than -- if I were 


caused to take the stand at this moment, I couldn't say exactly what were 


4, 


the dates of the agreements whichI saw. There seemed to be a fight 
between Ruby Foo and Florence Pike and then they would enter into an 
> Tr 50 agreement, there would be a lull and a happy period and then they 
S would enter into another agreement. Now, just which of these agreements 
were executed, I couldn't say. But I do know that there could have been 
and could not have been, I wouldn't want to say, but I do know that during 
my time, to the best of my recollection, I even saw more than two agree- 
ments, and the purpose of all those agreements was one thing and that 





was for the purpose of showing there was harmony, good feeling and peace 

» between Ruby Foo and Florence Pike, and no other purpose. Usually they 

were sent down here from New York for me to take a look at them, which 

I never took up with the corporation because they really had no bearing 

on the corporation itself. 

Now, in conclusion-- 
THE COURT: So far as you know, there was no written assignment 

| or agreement of February 20, 1941? 

» MR. DAVIS: I know of none, no, sir. 

* aK * oe * ak * 

Tr 61 MR. HOUSE: I have said, your Honor, and I state again, that the 
1936 and 1938 agreements were invalid by reason of fraud, and credible 
evidence is in the file to that effect. 

THE COURT: All right, sir. Where is that evidence? Suppose 
we wait until 1:45 for that because it is pretty close to 12:30 now and I 
» have got a criminal matter to take up at this time. We will come back 
to that. 
* * * aK a * * 
Tr 62 MR. HOUSE: * * * * T would like to ask your Honor 
to refer to my trial brief, page 5 thereof. It refers to memorandum pre- 
pared and signed by Mr. McCarthy, submitted in opposition to motion 
for summary judgment in 16941. Some of the statements therein are to 
La the effect Ruby Foo denies the existence of the first page of the 1938 


Tr 63 assignment and by inference, and thereafter brought out in the 
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memorandum, contending that it was inserted through fraud. 

MR. DAVIS: Would the Court indulge me while I ask a question 
of the Court? I do not have a copy of counsel's brief in front of me, and 
I don't make anything with respect to it, but I understood him to say that 
the preponderance of the evidence will show that Florence Pike is not 
entitled to the trade name. Is he now referring to the evidence of record 
in this case or is he referring to counsel's statement? 

MR. HOUSE: I am referring to evidence which is part of the record 

in this case, your Honor. 

THE COURT: What Mr. Davis is speaking of--the instant matter 
which you refer to is extracted from a memorandum of Mr. McCarthy. 
IT assume Mr. Davis is asking you is there evidence to support what is 
said in the memorandum of Mr. McCarthy. Is that your point? 

MR. DAVIS: Yes, sir. 

THE COURT: In other words, it is evidence rather than conten- 


tions. 


MR. HOUSE: However, he wishes to construe it, he may. I'd 


like to continue with some others. 

THE COURT: Let's Mr. House, try to get the evidence. You made 
a point that there is absence of credible testimony showing that Florence 
Pike has any right to the trade name. Now, if you want to leave that and 

Tr 64 goto something else, all right. But if you have got any evidence 

which will support that fact, it would be good to present it. 

MR. HOUSE: I think the statement by the attorney for the opposi- 
tion in this case of his views at the time. 

THE COURT: All right, sir, that is what you are characterizing 
as evidence. Go ahead, sir. 

MR. HOUSE: In the memorandum Mr. McCarthy also states that 
Ruby Foo denies that she has permitted Florence Pike the use of the trade 
name. In the amended complaint drawn by Mr. McCarthy in that case, 
he states that documents assigning trade name to Kessler--that is the 
1936 and 1938 assignments, that is my own quote, an explanation of 
what he is talking about. 

THE COURT: Iam referring to No. 6 now. What are you talking 
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about, sir? 

MR. HOUSE: Item No. 3 in his complaint, he states the documents 
assigning trade name to Kessler, and that is my own statement in inter- 
pretation of that first statement, he refers to the 1936 and 1938 assign- 
ments, he declared null and void; and if you read further in the complaint, 
he asks that they be declared null and void because of fraud. 

5 * * * * x oye 

Tr 77 THE COURT: Let me adopt that, sir. All I was saying to you is 
that we have in this case written agreements which they are showing as 
being the keystone for the things which have taken place. You are chal- 
lenging those things and you are saying to me that they are not valid 

Tr 78 agreements because of fraud. You don't expect these gentlemen to 
show fraud in the procurement of those licenses, do you? They have 
shown and attempted to show that they were valid and you are attempting 
to undermine them by showing that they were conceived in fraud. 

MR. HOUSE: What I have attempted to do here, your Honor, is 
to just merely show to your Honor that the credibility -- 

THE COURT: The what, sir? 

MR. HOUSE: That the credibility of the plaintiff's testimony, alle- 
gations and contentions, at the least should be looked on with the utmost 
skepticism in view of the testimony I have recited here. And if it is 
looked on with the utmost skepticism, I can not see how the plaintiff can, 
by a preponderance of the evidence, show that the assignments were valid; 
and that is what he has to prove, he has to show that the assignments were 
valid, he has to show that the license agreement was valid, and that it 
was entered into, and he has to show that hedeveloped a secondary mesu- 
ing. 

* 3 * * * cd ok 

Tr 85 MR. HOUSE: I have concluded with reference to testimony of evi- 
dence and allegations but I just want to refer to a few questions of law 
and I will conclude my presentation. 

THE COURT: All right, sir. 


* * 5 * * * * 
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Tr 87 THE COURT: As I understand it now, you have finished the part 


in So far as the question of the license agreements is concerned, the 
question of waiver, and let me suggest this to you: Assume now that the 
Court did hold that there was a valid license agreement; assume, too, that 


Tr 88 there was no waiver by the parties or by Florence Pike; assuming 


that, would you for your client elect to rescind? 

MR. HOUSE: Your Honor, I believe it is clear from the Circuit 
Court of Appeals’ determination that the exercise of the right to rescind 
or not to rescind should be exercised when, as, and if the Court deter- 
mines that. 

THE COURT: You, then, would not feel prepared to elect on assump- 
tion; you would rather for the Court to determine those two preliminary 
questions first, sir? 

MR. HOUSE: (Nodding head.) 

THE COURT: You would, sir. All right, sir, I do hold that there 
_ was a valid license agreement, I do hold that there was no waiver of that 
_ license agreement, which brings you to the point where you can state, 
Sir, whether you elect to rescind or not. 

MR. HOUSE: At this time, I wish to state that the decision of the 
Circuit Court of Appeals stated that any election for rescission should 
be made under equitable -- 

THE COURT: That is correct, sir. 

MR. HOUSE: -- under equitable circumstances. 

THE COURT: That is right, sir, we don't reach those unless you 
elect to rescind. We don't have to go into those equities unless you exer- 
_ cise your right as vested in you by the Court of Appeals. 

Tr 89 MR. HOUSE: My interpretation of the Circuit Court of Appeals' 
determination is that equitable circumstances require that the purchaser 
know the conditions under which he can or can not rescind, that is, if 

he does rescind, he should know what the Court determines should be 
equitably due him. 

THE COURT: Are you Saying to me that I determine the terms 
originally and then you determine whether you elect from that, sir, on 
the strength of the Court of Appeals' pronouncement? 
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a If you have that thought in mind, will you read it to me, because 

my that isn't my interpretation of that opinion. 

: I am afraid that the Court of Appeals has put the burden on me to 

i accord you the right to elect as to whether you will rescind and the terms 
¥ on which you would seek to rescind. In other words, they are saying 

» that you may rescind under equitable terms. That would be a condition 

- ! of your election it would seem to me, Mr. House. 

c MR. HOUSE: I want to read from the Court's determination: We 


do not at this time vacate the order ratifying the sale, but if it should be 
determined that the receiver is not entitled to sell the name Ruby Foo's 
Den, or any similar name, then the order should be vacated so as to re- 
store to appellant her rights in the trade name, and the purchaser should 
be permitted if it wishes, to rescind the sale in its entirety, under appro- 
priate conditions looking to the adjustment of the equities. 

“i Tr 90 Isay that the purchaser should know what the conditions are before 
he should be bound to elect to rescind or not to rescind. 

THE COURT: What do you think is equitable? 

MR. HOUSE: I think that the purchaser should be permitted to 
ii rescind for the value of the business at the present time. If he isn't per- 

mitted to rescind for the value of the business at the present time, then 
% the purchaser does not wish to rescind. 

THE COURT: All right, sir. Have you any law? I think we have 
reached a point where we can work out something definite now. Have you 
any law which states that that be the proper measure on a rescission? 

MR. HOUSE: Except that defendant-purchaser is an innocent pur- 
chaser for value. 

THE COURT: No, I am asking you now, sir , what is the law that 
Says, where a purchaser is entitled to rescind under the mandate of the 
Court of Appeals here, that the measure would be the present value of 
the business ? 

MR. HOUSE: Well, those are equitable--law is not involved in that 
case, it is equities, a measurement of the equities that are involved and 
inasmuch as -- . 


» THE COURT: We have a measure, don't we, some principles on 
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which we could determine what is equitable? Have you any case which says 
that on a rescission the measure should be the present value of the prop- 
| erty ? 
Tr 91 MR. HOUSE: I can't think of any right now, your Honor. 
THE COURT: In any event, the one basis on which you would elect 


to rescind for your client would be that your client be paid the present 


value of the property, is that correct, sir? 

MR. HOUSE: Of the business, including the trade name of the busi- 
ness, the present value before it -- 

THE COURT: Let's get that again. 

MR. HOUSE: The present value of the business as it is now, prior 
to the taking away of the trade name. 

THE COURT: All right, sir. Now, those are the terms on which 

- your client would elect to rescind, the present value of the business as it 
is now, prior to the taking away of the trade name, namely, Ruby Foo or 
derivatives thereof? 

MR. HOUSE: Yes, your Honor. 

THE COURT: And you say you haven't at this time any case that 
supports that principal? 

MR. HOUSE: Not at this time, your Honor. 

THE COURT: All right, let me hear the other men. 

MR. McCARTHY: Apparently Mr. House doesn't understand what 
rescind means. Rescind means to restore back as of November, 1953. 
The basic figure to rescind would be the amount of money which the pur- 
chaser has placed with the trustee, the receiver. On the other hand there 
would have to be deducted from it that amount, all of the salaries paid 
to the officers of this company who are the stockholders, any dividends, 
depreciation, roughly that would have to be deducted. I don't know how 

Tr 92 much that would amount to but I think he has paid $32,000 at this 
point. 

MR. TOOMEY: I think we have a balance of $32,000. 

MR. McCARTHY: How much have they paid? 

MR. TOOMEY: I don't recall right now the balance, you are talk- 
ing about the note? 
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MR. McCARTHY: How much have they paid to date? 

MR. TOOMEY: Roughly twenty-six. 

MR. McCARTHY: Roughly $25,000 would be the basic figure from 
which those other items I have mentioned would have to be reduced. 

MR. DAVIS: Does the Court ask me? 

THE COURT: Yes, sir, we will hear from you all. 

MR. DAVIS: Sincerely, I don't have Webster in front of me nor 
Black and I am without means of determining what a proper definition 
would be in the eyes of the Court, sir. 

THE COURT: All right, sir. 

MR. DAVIS: Before the Court brings down its gavel in this matter, 
I have one other matter with respect to this case that I would like to ask 
the Court about. 

THE COURT: Iwill hear you before I close. 

MR. McCARTHY: There is just one question in connection -- 
as I understand, your Honor has held that the trade name -- 

THE COURT: Mr. McCarthy, wait a minute. Lets see if we get 
anything more on this matter of rescission. Do you have anything on that, 
Mr. Greer, do you have anything to add to what has been said by Mr. Mc- 

Tr 93 Carthy? 

MR. GREER: No. 

THE COURT: Mr. Toomey? 

MR. TOOMEY: It is my understanding that Mr. House has not made 
a decision yet whether he is going to rescind or not going to rescind. 

THE COURT: No, I don't understand that. I understand him to say 
that this Court finding that there were valid license agreements and there 
had been no waiver, that he would elect to rescind provided the present 
value of the property as it is now, prior to taking away the trade name-- 

MR. TOOMEY: If the Court contemplates that as an equitable de- 

cision, I, of course, agree with what Mr. McCarthy has said a moment 


ago, quid pro quo would certainly demand that the user of that trade name 


plus any profits that resulted from the trade name, should certainly be 
paid back by the Golden City as an equitable set-off. My understanding 
of rescission is that the purchaser is to be placed in the position that he 
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was aS of November, 1953. 

MR. HOUSE: Your Honor, there is just one more word, I want 
to make it clear, my client does not wish to rescind if he doesn't 
receive the value of the business at the present time, together with the 
trade name. 

THE COURT: I understood you to say that. 

MR. DAVIS: I have a question with respect to what counsel 
says and I am asking counsel the question through the Court. I have 

Tr 94 heard a statement that his client does not desire to rescind if 
this Court finds he is not entitled to full equities including through 
today’s business. 

But, on the other hand, is counsel trying to say if the Court does 
not so find, his client then wishes to rescind? 

THE COURT: I did not so understand, you didn't so state, did 
you? 

MR. HOUSE: No, I don't believe I said that I wish to rescind if 
your Honor does not believe that he is entitled to the value of the present 
business, including the trade name. I believe I definitely said my 
client does not wish to rescind in that case. 

MR. DAVIS: I understand you, Mr. House, presuming the Court 
does not find as you have requested, is it the wish of your client not 
to rescind or to rescind? Presume the Court does not find the way 
you have requested the Court to find for you? 

MR. HOUSE: I just dont get that. 

THE COURT: In other words, Mr. House, holding against your 
contentions, holding that there was a valid license agreement, holding 
that there had been no waiver of the license agreement, which brings 
us, I believe, to the third question, your election as to whether you 
desire to rescind, having reached that point, I understand you to say-- 


and correct me, please--that you do desire to rescind provided your 


Tr 95 client be paid the present value of the business which embraces 


Ruby Foo’s at a trade name and that is the only condition under which 
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you desire to rescind. Is that correct, sir? 

MR. HOUSE: Yes, your Honor. 

MR. DAVS: That answers my question. 

THE COURT: I think that is clear then, gentlemen. Well, having 
found as I have, that there was a valid license agreement and having found 
that there was no waiver in the case, and in the light of the Court of Ap- 
peals decision to the effect that there could be no secondary meaning at- 


tached to the name in so far as Ruby Foo's Den, Inc., is concerned, I 


must hold that the Court was in error when it approved the order author- 


izing the sale of the business including the trade name Ruby Foo and 
derivatives thereof. Therefore, following through on the Court of Appeals’ 
decision, an opportunity was accorded to the purchaser in this case, who 
elected to rescind on terms which the Court holds it not to be entitled 
to. Therefore, it occurs to the Court that the appropriate thing is for 
findings to be made by counsel with the modification of the order, deleting 
therefrom the trade name Ruby Foo or derivatives thereof. 

aK +d * * * aK ae 

Tr 97 MR. McCARTHY: Your Honor, as I understand it, inside the 

restaurant they only have menus and matches. I hand to your Honor a 
match of Ruby Foo's that shows Boston, I mean, New York, Boston and 
with the little man with the fan, so I say indoors they could accomplish 
it within ten minutes, they don't have to throw out their menus and matches. 
Outside, as I understand it-- 

THE COURT: You say they do not have to; they do or only would have 
to? 

MR. McCARTHY: Indoors all they would have to take out that I 
know of, we are speaking about the time, are the menus and those matches 
or any movable advertisement with the name. 

THE COURT: They would have to have new ones printed. 

MR. McCARTHY: Oh, yes. Give them a few days, give them two 
weeks to take down the outside signs, get rid of all indoor signs. 

Tr 98 THE COURT: I doubt if two weeks would be reasonable. People don't 

move that quickly. 
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business, including the trade name. I believe I definitely said my 
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does not find as you have requested, is it the wish of your client not 
to rescind or to rescind? Presume the Court does not find the way 
you have requested the Court to find for you? 

MR. HOUSE: I just dont get that. 

THE COURT: In other words, Mr. House, holding against your 
contentions, holding that there was a valid license agreement, holding 
that there had been no waiver of the license agreement, which brings 
us, I believe, to the third question, your election as to whether you 
desire to rescind, having reached that point, I understand you to say-- 
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you desire to rescind. Is that correct, sir? 

MR. HOUSE: Yes, your Honor. 

MR. DAVS: That answers my question. 

THE COURT: I think that is clear then, gentlemen. Well, having 
found as I have, that there was a valid license agreement and having found 
that there was no waiver in the case, and in the light of the Court of Ap- 
peals decision to the effect that there could be no secondary meaning at- 
tached to the name in so far as Ruby Foo's Den, Inc., is concerned, I 
must hold that the Court was in error when it approved the order author- 
izing the sale of the business including the trade name Ruby Foo and 
derivatives thereof. Therefore, following through on the Court of Appeals’ 
decision, an opportunity was accorded to the purchaser in this case, who 
elected to rescind on terms which the Court holds it not to be entitled 
to. Therefore, it occurs to the Court that the appropriate thing is for 
findings to be made by counsel with the modification of the order, deleting 
therefrom the trade name Ruby Foo or derivatives thereof. 

* * me * ae * * 

Tr 97 MR. McCARTHY: Your Honor, as I understand it, inside the 
restaurant they only have menus and matches. I hand to your Honor a 
match of Ruby Foo's that shows Boston, I mean, New York, Boston and 
with the little man with the fan, so I say indoors they could accomplish 


it within ten minutes, they don't have to throw out their menus and matches. 
Outside, as I understand it-- 
THE COURT: You say they do not have to; they do or only would have 


to? 

MR. McCARTHY: Indoors all they would have to take out that I 
know of, we are speaking about the time, are the menus and those matches 
or any movable advertisement with the name. 

THE COURT: They would have to have new ones printed. 

MR. McCARTHY: Oh, yes. Give them a few days, give them two 
weeks to take down the outside signs, get rid of all indoor signs. 

Tr 98 THE COURT: I doubt if two weeks would be reasonable. People don't 

move that quickly. 
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MR. McCARTHY: All right, your Honor, I am very reasonable, 
anything that you say. 

THE COURT: Iam trying to be practical, too. Would a month 
be enough, sir? 

MR. HOUSE: Of course, the sign, that is quite an item and getting 
a new Sign and these people aren't so well off. 

THE COURT: Don't tell me that because you have indicated to me 
_ they have a hundred thousand dollar business down there, it has grown 


100 per cent. 

MR. HOUSE: There are five or six parties. 

THE COURT: You wouldn't have mentioned one hundred per cent 
increase if there hadn't been substantial business. 

MR. HOUSE: You have to think about corporation papers, and things 
of that kind. 

MR. McCARTHY: We shouldn't be penalized because they don't 
want to put up a new Sign. We don't ask them to put up a new sign, just 
take ours down, that is all we ask. | 

THE COURT: This is the 23rd of July. There isn't any reason why | 
it shouldn't be done by the first of September, is there, that is more than 
a month? 

I think thirty days is reasonable. 


* * * * * * * 
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and the record here discloses upon remand that no further testimony or 
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After considering appellant's contentions, raised here with the 
exception of rescission, this Court remanded the matter to the trial 
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court to determine (1) whether there was a valid license agreement be- 

tween Florence Pike and the defendant corporation, Ruby Foo's Den, . 
Inc.; and (2) if so, had she waived her rights contained in the license 

agreement, with the further direction that if the trial court found in 

Mrs. Pike's favor, it should then afford the appellant the opportunity 

to rescind the sale in its entirety under appropriate conditions, looking 

to the adjustment of the equities. 


Therefore, the appellant's contentions and arguments, with the 
exception of the question of rescission, have been passed upon by this 
Court and were not within the scope of the remand. 


COUNTER-STATEMENT OF THE CASE 


The complaint of Florence A. Pike was that of a minority stock- 
holder seeking, among other relief, the appointment of a receiver to 
prevent voluntary bankruptcy of the defendant corporation and to continue 
the operation of the restaurant business. (App. 12124, p. 12) 


The 14th paragraph of the complaint alleged that Florence A. 
Pike was the owner of the trade name "Ruby Foo" with derivations 
thereof; by reason of such ownership she authorized the defendant 
corporation in writing to use the trade name "Ruby Foo's Den" in the 
District of Columbia for the purpose of operating a Chinese restaurant; 
that such license agreement, among other things compelled the defendant 
corporation to observe certain terms of the agreement having to do with 4 
the quality of the food served in such restaurant and provided further 
that in an event of an insolvency or bankruptcy of the corporation, such 
license to use such name would cease and terminate (App. 12124, pp. 4-5) 


The answer denied the above allegations. (App. 12124, p. 30) 


The Interim Report of the Permanent Receiver, filed October 1, 
1953, showed the corporate assets to be $14, 166.83, its liabilities 
$178, 592.41 and an operating deficit for the period July 20, 1953 to 
September 26, 1953 to be approximately $1723.72. (App. 12124, pp. 26-27) 
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The Receiver's report set forth his efforts and failure to settle 
the differences between the parties with the hope that the business could 
be run on a profitable basis and thereby pay off the general creditors. 
(App. 12124, p. 27) Dated July 31, 1942. 





The Receiver recognized the lease or license agreement between 
Florence A. Pike and the defendant corporation to use the trade name 
"Ruby Foo" and referred to C. A. 16941 Ruby Foo v. Ruby Foo's Den, 
Inc. (App. 12124, pp. 29-30) 


The Receiver recommended in the best interests of creditors and 
all parties concerned that the assets of the defendant corporation be 
sold (App. 12124, p. 30). 


Without the taking of any testimony, the Court on October 27, 1953, 


upon consideration of the Receiver's report, the reported decrease of 
business and the corporation's financial condition, directed the Receiver 
to sell the corporate assets "and that the name 'Ruby Foo's Den" shall 
be sold as an asset of said corporation", and on the same date signed 

an order nisi returnable November 10, 1953. (App. 12124, pp. 33, 34) 
See also Finding of Fact No. 5, App. p. 5. 


By its order of October 27, 1953, without the taking of testimony, 
the Court determined the issue of the ownership of the trade name. 


On November 4, 1953, Florence A. Pike filed her motion to 
present testimony of her ownership of the trade name and license of the 
defendant corporation to use said trade name and her right to revoke 
the license agreement, prior to the return date of the order nisi (App. 
12124, p. 34) 


On November 7, 1953, the plaintiff and her witnesses testified 
as to her chain of title to the trade name "Ruby Foo" and derivations 
thereof from Ruby Foo, and her license agreement of the trade name 
to the defendant corporation of July 31, 1942 (App. 12124, pp. 67-122). 
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The plaintiff offered the complaint and answer in C.A. 16, 941, 
Ruby Foo v. Ruby Foo's Den, Inc., et al., whereby the defendant corpora- 
tion specifically pleaded Mrs. Pike's chain of title and her license agree- 
ment of July 31, 1942 in justification of its use of the trade name "Ruby 
Foo's Den”. (App. 12124, pp. 140-150) See Jelleff v. Braden, decided 
April 20, 1956, No. 12768, citing Molesworth v. Capital Traction, 94 
App. D.C. 216. 


On November 10, 1953 the trial court read its memorandum 
opinion holding that the trade name was an asset of the defendant corpora- 
tion and then stated: 

"J read that memorandum so that all who are interested 

in the matter will know that there has been and may con- 
tinue to be a contest as to whether or not the name ‘Ruby 
Foo's' is an asset of the Ruby Foo's Den, Inc., corpora- 
tion, a Maryland corporation. As has been indicated to 
you, by what I read I do hold it to be an asset and subject 
to sale; but I do feel it my duty to see that everybody knows 
that it is and has been the subject of litigation." 

Representatives of the present appellant were in Court and pre- 
sented their various bids through Mabel Benson Sakis, an attorney at 
law, (See transcript of testimony filed in 12, 124) and were the final 
bidder and purchaser for $49, 000 upon certain terms. (App. 12124, 


p. 38) 


This Court made the present appellant an appellee in 12, 124, and 
it submitted a detailed statement of its position, which for all purposes 
are identical to its position here. 


In reversing, this Court held that if there was in fact a licensing 
agreement it was not a naked one; that if a valid license agreement was © 
entered into, Mrs. Pike would be entitled to use the revocation privileges 
set forth in the agreement, that the use of a trade name by the licensee 
builds up no right in the licensor and that there was no question but that 
the Washington corporation had notice of the existence of the New York 
restaurant and the claims of Mrs. Pike. 
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The Court further said: 
| 
"Of course, it is possible that the purported license 
agreement was never entered into by the Washington 
restaurant, or that plaintiff waived her right to 
revoke for insolvency, cf. American Dirigold Corp. v. 
Dirigold Metals Corp. 125 F. 2d 446 (6th Cir. 1942), 
and her other rights under the si (footnote 
#1). 


Footnote No. 1: "It also appears to be Seve that 

appellant never had any rights in the name Ruby Foo. 

However, if the Washington restaurant did enter into 

a license agreement with her, it might well be estopped 
to challenge her title. Smith v. Dental Products Co. 

supra at 148; E. F. Prichard Co. v. Consumers 


Brewing Co. supra at 522; Hicks v. Anchor Packin 
Co. 16 F. 2d 723, 726 (3d Cir. 1926) 


This Court concluded by stating: 





"Furthermore, if the license agreement relied on by 
appellant was in fact valid, and if its provisions have 
not been waived by appellant, the problem in the instant 
case becomes an entirely different one from that pre- 
sented by the cases cited by the trial court. But this 

is a matter which we cannot adequately review, by 
reason of lack of findings and conclusions by the trial 
court. Cf. Uline v. Uline, 92U.S. App. D.C. 281, 

205 F. 2d 870 (1953). Accordingly, we must remand 
the case to the District Court for further proceedings 
not inconsistent with this opinion. We do not at this 
time vacate the order ratifying the sale, but if it should 
be determined that the receiver is not entitled to sell 
the name Ruby Foo's Den, or any similar name, then 
the order should be vacated so as to restore to appellant 
her rights in the trade name, and the purchaser should 
be permitted, if it wishes, to rescind the sale in its 
entirety, under appropriate conditions looking to ad- 
justment of the equities. 


Remanded for proceedings not 
inconsistent with this opinion." 
Hearings upon the remand were held on July 2, 18, 23 and 26, 
1956 upon the testimony and exhibits in 12, 124 and the file in C.A. 16941, 


and no further testimony was offered (App. p. 117). 
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The fact of execution of the license agreement between Florence A. 
Pike and the defendant corporation, and the fact that there had been no 
waiver of its provisions by Mrs. Pike, were admitted both by the attorney 
for the defendants and the Receiver (App. pp. 108, 109, 111, 118) and 
the trial court so found. 


Upon remand, the appellant first declined to rescind unless 
it received the value of the restaurant as a going concern (App. pp. 105, 
112), then elected to rescind only if it was paid $100, 000. 00 (See Trans- 
cript of hearing, July 18, 1956 page ) and later elected to rescind 
only if it received the present going concern value of the restaurant in- 
cluding the trade name without any adjustments for its use of the assets 
or profits from the business (App. pp. 104, 105, 107, 108). 


The Court found the terms only upon which the appellant elected 
to rescind not to be equitable (App. p. 127). 
ARGUMENT 
I. THE APPEAL IS FRIVOLOUS, VEXATIOUS, 


WITHOUT MERIT AND FOR THE PURPOSE 
OF DELAY 


(A) Findings of Fact, supported by evidence, are not subject to 
reversal upon appeal. 


The findings of fact, upon remand, that Florence A. Pike and the 


then President of defendant corporation, Virginia Dare, executed the 
license agreement of July 31, 1942 whereby the defendant corporation 

was licensed to use the trade name "Ruby Foo's Den" under certain 
conditions and that Mrs. Pike had not waived its provisions, are predica- 
ted upon the admissions.in open court by. the defendants (App. p. 109, 111, 118) 
and by the Receiver (App. |p. 108) and are supported by the testimony of 
Mrs. Pike and her witnesses at the hearing on November 7, 1953 (App. 
12124, pp. 67-122). 
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The admissions of the defendant corporation are enhanced by its 
pleading on April 13, 1944, of Mrs. Pike's title and license agreement 
in C.A. 16941 in justification of its use of the trade name "Ruby Foo's 
Den", in the District of Columbia (App. 12124, pp. 140-150). Jelleff v. 
Braden (1956) —=«U.S. App. D.C. —__is5; Molesworth v. Capital 
Traction, 94 App. D.C. 216. 


This and other appellate courts having so often enunciated the 
principle that findings of fact of the trial court amply supported by 
evidence are not subject to review upon appeal, citations are not 
necessary. This Court so stated in effect, as late as December 31, 
1956, in No. 13,135, Cleaves v. The Conference, etal, F.2d, ___, 
___U.S. App. D.C. 


Furthermore, admission of facts eliminates necessity of proof 
of such admitted facts and the admission of facts by either party is 
binding on the trial court. 


(B) All of Appellants contentions here, except those relating 


to rescission, were considered and disposed of by this Court in 
12124. 


An examination of the detailed statement of appellant's contentions 
of its position submitted in 12,124, and referred to in this Court's 
opinion in that case, discloses that it alone sought to challenge the 
execution of the license agreements, or the fact that Mrs. Pike had 
waived her rights thereunder, or that Mrs. Pike had ever had any rights 
in the trade name. 


As to those contentions or submissions, this Court said: 


"We have carefully considered the purchaser's sub- 
missions in arriving at our decision. We believe 
that the procedure adopted and the disposition we 
have decided to make of this case fairly preserve 


the purchaser's rights. (Emphasis ours.) 
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This Court thereafter said, 


"If a valid license agreement was entered into, the 
licensor would seem - prima facie at least - entitled 
to use its revocation privileges as set forth in the 
agreement. Certainly, use of the trade name by the 
licensee builds up no right in the licensee as against 
the licensor. E. F. Prichard Co. v. Consumers 
Brewing Co., supra; Smith v. Dental Products Co., 
140 F. 2d 140 (7th Cir.) cert. denied, 322 U.S. 743 
(1944); Vermont Maple Syrup Co. v. F. N. Johnson 
Maple Syrup Co., supra. 


"Of course, it is possible that the purported license 
agreement was never entered into by the Washington 
restaurant, or that plaintiff waived her right to revoke 
for insolvency, cf. American Dirigold Corp. v. Dirigold 
Metals Corp., 125 F. 2d 446 (6th Cir. 1942), and her 
other rights under the agreement. (footnote #1) 


"Footnote No. 1: It also appears to be suggested that 
appellant never had any rights in the name Ruby Foo. 
However, if the Washington Restaurant did enter into 

a license agreement with her, it might well be estopped 
to challenge her title. Smith v. Dental Products Co., 
supra, at 148; E. F. Prichard Co. v. Consumers 
Brewing Co., supra at 522; Hicks v. Anchor Packing 
Co., 16 F. 2d 723, 726 (3d Cir. 1926)." 


The Court then disposed of 12, 124 by stating: 


"Furthermore, if the license agreement relied on by 
appellant was in fact valid, and if its provisions have 
not been waived by appellant, the problem in the instant 
case becomes an entirely different one from that pre- 
sented by the cases cited by the trial court. But this 

is a matter which we cannot adequately review, by 
reason of lack of findings and conclusions by the trial 
court. Cf. Uline v. Uline, 92 U.S. App. D.C. 281, 

205 F. 2d 870 (1953). Accordingly, we must remand 
the case to the District Court for further proceedings not 
inconsistent with this opinion. We do not at this time 
vaeate-the order ratifying the sale, but if it should be 
determined that the receiver is not entitled to sell the 
name Ruby Foo’s Den, or any similar name, then the 
order should be vacated so as to restore to appellant 
her rights in the trade name, and the purchaser should 
be permitted, if it wishes, to rescind the sale in its 
entirety, under appropriate conditions looking to adjust- 
ment of the equities." 
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The appellant being a party to 12, 124, where its contentions here 


were considered by this court, it should not be permitted to again raise 
the same contentions upon this appeal, especially in view of the pro- 
ceedings upon the remand. | 


(C) By its purchase, appellant acquired no greater right, title 


or interest in or to the Trade Name than that of its predecessor, the 


insolvent defendant corporation, and took subject to the rights of 
Mrs. Pike. 





Until the purchase, as ratified on November 12, 1952, appellant 
had no right, title or interest in or to the assets or rights of the insolvent 


defendant corporation. 


Likewise, by said purchase it acquired no greater right, title 
or interest in or to the trade name than its predecessor. Any right to 
the trade name it acquired by the purchase, were subject to the rights 
of Mrs. Pike. This being so, then appellant's arguments in its brief 
seeking to attack Mrs. Pike's rights to, or ownership of, the trade 
name, her rights to license the defendant corporation to use the trade 
name, the validity of the license agreement itself, and its contention 
that Mrs. Pike had waived her rights contained in the license agreement 
must fail. 


The fact that Mrs. Pike and the defendant corporation did enter 
into the license agreement and the further fact that Mrs. Pike had not 
waived her rights set forth in the license agreement were admitted by 
the defendant corporation in open court (App. pp. 109, 111, 118) and 
assented to by the Receiver (App. p. 108). 


These admissions by the defendant corporation, disregarding the 
supporting uncontradicted testimony of Mrs. Pike and her witnesses, 
are binding upon its successor in interest, the appellant here, and estops 


it from contending otherwise. 
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(D) The positions of Appellant as to rescission are untenable, un- 


realistic, inconsistent, and unsupportable. 


The remand of this Court provided that should Mrs. Pike be 
restored to her rights in the trade name: 'The purchaser (appellant) 
should be permitted, if it wishes, to rescind the sale in its entirety, 
under appropriate conditions looking to adjustment of the equities." 


(Emphasis ours). 


The appellant bought the assets of the defendant corporation on 
November 12, 1952, for $49, 000 payable on certain terms. (App. 12124, 
p. 38). As of the time of the hearing on remand it had paid roughly 
$26, 000. 00 on the purchase price (App. p. 125) [Note. Mathematics 
would indicate the amount paid to be roughly $39, 000" (App. 12124, 

p. 38)] | 


The appellant must be most unrealistic if it. is sincere in its 
contention that having paid but about $26, 000. 00 on the purchase price, 
upon rescission it would be entitled to a larger sum of money, as 
represented by the value of a going concern, including the trade name, 
estimated by appellant to be worth $100, 000.00 at the time of rescission 
(Transcript of July 18, 1956, p.) 


Query: From what source would this difference be payable? From 


the Receiver's personal pocket or his surety bond? The corporation 
being hopelessly insolvent, would the Court have the jurisdiction to 
assess the individual parties plaintiff and defendant pro rata to make 
up the deficit? Appellant makes no suggestion as to the source from 
which the deficit could be paid. 


Appellant is inconsistent with this Court as it was with the trial 
court. Here, in its brief, it states at pages 30, 31: 


"In connection with the discussion on rescission, ap- 
pellant stated that the present value of the business 
bought by it should be the basis of rescission (App. 
pp. 126, 127). In this contention, appellant was in 
error, *****" 


* ‘wd on ee SAA, i aa 


“, pete - 
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"Appellant submits that, if the Court below had been 
guided by the above considerations on the question of 
rescission, it would have held that a value of the 
restaurant business at the time of rescission was 
the proper measure of value to apply in making the 
purchaser whole, in accordance with the direction of 


this Court." (Italics ours) 
At this point, we must digress to make certain very pertinent ob- 


servations. 


The appellant did not call to the attention of the trial court (1) upon 
rescission it was entitled to reimbursement for management expenses, 
money expended for the benefit of the property or repairs or (2) the 
appraised value of the restaurant business, including the trade name, 
at the time of rescission (Br. pp. 30-31). 


We respectfully urge that such argument is improper here and 
should be disregarded by this Court. 


At this point this Court's attention must be directed to appellant's 


contentions below as to rescission. 


The appellant, without offering independent appraisals of the 
value of the business, with or without the trade name at the time of 
rescission, first elected not to rescind unless it was given the present 
value of the business as a going concern (App. pp. 105, 112). It 
then recanted, stating it would not rescind unless it received $100, 000. 00 
(See Transcript of Proceedings, July 18, 1956 at page _; also the 
court at App. p. 128), and finally, after the court had ruled in favor 


of Mrs. Pike, elected to rescind only upon receiving "the present value 
of the business as it is now, prior to the taking away of the trade name, 
namely Ruby Foo or derivations thereof" (App. p. 124, 126) (Emphasis 


ours. ) 


Furthermore, the appellant contended to the trial court that, in the 
event it elected to rescind, no equities or setoffs for the use of the property 


or profits were in order. (App. pp. 104, 105, 107, 108) 
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While appellant demands in its brief, at page 31, it be made whole 
by being permitted to rescind, it apparently overlooks the maxim that 
he who seeks equity must do equity, and that its contentions are un- 
supportable. 


(E) Rescission restores the status quo of both parties. 


Rescission of a contract or sale restores the parties to the relative 
positions which they would have occupied if such contract or sale had not 
been made, and involves an offer by the moving party to restore all that 
he has received with a demand for similar restoration to him of all he has 


paid or given. 


See cases cited, Centenary Digest -- Judicial Sales, Section 56; 
31 Am. Jur. 532. 


In Varnell v. Lee (1945), 19 N.W. (2d) 205, 236 Iowa 445, the 
court said: 

"* * * generally speaking, in the absence of extenuating 
circumstances, when a judicial sale is set aside the 
court will undertake to restore the status quo so far as 
is practicable under the circumstances * * * We have 
said that in such cases the court will do complete 
justice between the parties and require the seller to 
account for the money received and the defeated pur- 
chaser to account for the use of or rents and profits 
rom the land’ (Emphasis ours 

The cases in appellant's brief at page 30 are not to the contrary, 


but amply support our contention here. 


Appellant's contentions below that in the event it elected to rescind 
the sale, it should not account for the use of the physical assets or profits 
and receive a net sum equal to value of a going concern, including the 
trade name ''Ruby Foo" are not equitable, and contrary to the reported 
decisions. Such a result would be to the profit of appellant and to the 
detriment of appellees and would not putthe parties in status quo. 
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(F) Appellant's contention that the trial oe should have first 
determined the equities before requiring the appellant to elect to rescind 
or not rescind the sale in its entirety, is a tortuous construction of the 
remand of this Court. | 





This Court stated that "the procedure adopted and the dispos ition 
we have decided to make of this case fairly preserve the purchaser's 
right". It then instructed the trial court, if it found certain facts, to 
"restore to appellant (Mrs. Pike) her rights in the trade name, and the 
purchaser should be permitted, if it wishes, to rescind the sale in its 
entirety, under appropriate conditions looking to adjustment of the 


equities." 





The trial court having found facts under which it had to restore to 
Mrs. Pike her rights in the trade name, the appellant knew it then had 
the choice of two alternatives, i.e., accept the sale without the trade 


name or rescind the sale in its entirety (App. p. 126) : 
| 


Not until the appellant chose to rescind the sale in its entirety 
could the question of "appropriate conditions looking to adjustment of 


the equities" arise. 


The language of this court is implicit that the choice of accepting 
the sale without the trade name or rescinding the sale in its entirety, 
was within the sole electionof the appellant. 


Nor may the language of this court be interpreted to mean that ap- 
pellant be permitted to shop around to ascertain what would be the "ap- 
propriate conditions looking to the adjustment of the equities" before 
exercising its right to elect to rescind. 


Be that as it may, the final position taken before the trial court 
was that unless the Court found that "appropriate conditions looking to 
adjustment of the equities" would be the payment to the appellant of the 
present value of the business which embraced Ruby Foo's as a trade 
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name (Tr. 126, 127) with any adjustment, appellant would not elect 


to rescind. 


It should be noted by the Court that appellant in its brief 
(pp. 30, 31) cited no cases in support of its contention, or for that 
matter, it submitted no authorities showing that the trial court erred 
in holding that the payment to appellant of the value of the business 





including the trade name, was not equitable. 


CONCLUSION 


It is respectfully urged that this Court dispose of this appeal by 
Simply stating that it has examined the record, finds no error, affirm 
the order below and tax costs against Appellant as provided for by 
28 U.S.C.A. 1912. 

Respectfully submitted, 


WARD B. McCARTHY BERNARD GORDON 
W. CAMERON BURTON 1406 G Street, N.W. 
THOMAS B, HEFFELFINGER Washington, D.C, 


JOHN A, KENDRICK 

1005 Investment Building 

Washington 5, D.C. JOSEPH A. KAUFMANN 
503 D Street, N.W. 
Washington, D.C. 

CLARENCE P, GREER 

12 East 41st Street, 


New York City, N.Y. JACOB SANDLER 
Tower Building 
Attorneys for Florence A, Pike, Washington, D.C. 
Appellee 


Attorneys for General Creditors 
MANUEL J. DAVIS Committee, Appellee 
910-17th Street, N.W., % 
Washington, D.C. 


Attorney: for Ruby Foo‘s Den, Inc, 
Et Al., Appellees 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 





No. 13,579 


GOLDEN CITY RESTAURANT, INC., 
Appellant 

Vv. | 
FLORENCE A. PIKE, ET AL., 
Appellees 


tee ee 





APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


REPLY BRIEF FOR APPELLANT | 


Appellees, in their preliminary statement (Brief pp. 1, 2) and 
in their argument (Brief pp. 7, 8) contend that appellant was a party 
to Court of Appeals Case No. 12124 (Florence A. Pike v. Ruby Foo's 
Den, Inc., et al., 98 App. D.C. 126, 232 F 2d 683, (CCAD.C., 1956); 
that the appellant there submitted a detailed statement of its position 
which was carefully considered by this Court; that appellant's contentions 
here merely reiterate its statement in No. 12124, except as to rescission; 
that on remand no further testimony or exhibits were offered, and that 
therefore appellant's contentions and arguments have already been 
passed upon by this Court and are not within the scope of the remand. 








I. 
THIS CASE PRESENTS NO QUESTION OF RES JUDICATA 





Examination of the Record in No. 12124 shows that appellant was 4 
made a party by action of this Court, after oral argument, and that the 
Clerk of this Court so advised appellant by a letter dated January 26, 
1956 which solicited appellant's views as to: 


(a) Whether Florence A. Pike should be permitted to 
maintain an independent action against Golden City 
Restaurant, Inc. 


(b}) Whether the cause should be remanded for further 


findings of fact and conclusions of law by the court + 
below. 
(c) Whether some other course should be taken by the « 
Court. 
A detailed statement of appellant's views was submitted in reply % 


to this letter, answering the questions specified. In an exhibit attached 
to the reply some of the contentions, more fully developed in appellant's 
brief, were advanced with citations keyed to the appendix in No. 12124. 
Appellees now appear to contend that this reply, addressed to these 
limited questions, constituted, in effect, a brief submitted by appellant -- 
despite Rule 18(i) of the Rules of this Court which provides that no brief 
or memorandum will be received through the Clerk or otherwise, after 

a case has been argued or submitted, except by leave of Court at the 

time of argument or on written motion filed with the Clerk. 


Appellees contend that appellant has had its day in court, even 
though appellant was not initially a party to No. 12124 because of appellee is 
Pike's insistence below that appellant could not be made a party. (See 
Record, C.A. 3296/53, Order, filed March 29, 1955, Authorizing 
Receiver to Appear in Court of Appeals, No. 12124), an insistence 
reiterated by appellee Pike in her counsel's letter to the Clerk of 
this Court, dated October 5, 1955. (See Record, No. 12124, filed “ 
October 5, 1955). 
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Any impairment of appellant's opportunity for a full hearing in 
No. 12124 was,in the light of the above, a direct result of appellee 
Pike's action. Appellant believes this to be immaterial, however, 
since, as appellees concede (Brief p. 2), this Court remanded the 
case for further proceedings to determine whether there was a valid 
license agreement, and, if so, whether appellee Pike had waived her 
rights thereunder. Without receiving further testimony on remand, but 
with the full record of C. A. 3296/53 (not the testimony and exhibits 
of No. 12124 as stated by appellees (Brief p. 5)), and with the full 
record of C.A. 16941 and the joint appendix of No. 12124 before it 
(App. p. 117), the court below concluded that there! was a valid license 
and that there was no waiver. It is these findings of the trial Court 
on remand which appellant now contests, together with the trial court's 
findings respecting rescission. It is appellant's arguments and contentions 
respecting these findings and conclusions on remand which appellees 
assert were fully considered by this Court in No. 12124. Their basis 
for such an assertion appears to be this Court's oe at page 128 
of 98 App. D.C. 126: 


"It also appears to be suggested that appellant never 
had any rights in the name Ruby Foo." 


| 
| 


And other language of the opinion at page 127 of 98 App. D.C. 126: 


"We have carefully considered the purchaser's sub- 
missions in arriving at our decision." 
Appellant submits that this Court in No. 12124 determined only 
that the trade name "Ruby Foo", had acquired a secondary meaning in 
the District of Columbia and that, if there was a license, it was not 





a naked license because of the control reserved in the licensor. How- 
ever, this Court was unable to reach any further determination because 


of the lack of findings and conclusions below. With reference to the 
license agreement and the question of waiver, this Court stated at 
page 128 of 98 App. D.C. 126: ! 
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“But these are purely matters of conjecture to us, 
since the opinion and order before us contain no 
findings bearing on these points." 


And again at page 129: 


"But this is a matter which we cannot adequately 
review, by reason of the lack of findings and 
conclusions by the trial court." 

Appellant submits that it is bound under the doctrine of res 
judicata only as to those matters actually adjudicated by this Court in 
the prior case. Southern Pacific R.R. Co. v. U.S., 168 U.S. 1, 

48, 49, 18S. Ct. 18,42 L. Ed. 355 (1896). Therefore appellant 

cannot be concluded on the issues considered in its brief. Those 
issues are identical with the questions which this Court directed the 
court below to consider on remand: the validity of the license agree- 
ment, the question of waiver, and the question as to rescission. If 
appellees’ construction of the effect of this Court's opinion in No. 12124 


be correct, hearings on remand would appear to have been unnecessary. 


II. 


STATEMENTS OF ADVERSE COUNSEL CANNOT BIND 
APPELLANT 


In their counter-statement of the case (Brief p. 3) appellees 
assert that the receiver recognized the license agreement between 
appellee Pike and Ruby Foo's Den, Inc., of Maryland. Pages 29 and 
30 of Appendix 12124 are cited in support of the assertion, but an 
examination of the language at page 30 shows the following: 

"...it is the understanding of this permanent receiver 
that this honorable Court has never ruled specifically 
on the ownership of said name." 

It is submitted that, although the cited pages may show that the 
receiver recognized that appellee Pike had advanced a claim, the above 





+) 








| language makes it clear that he recognized neither the license nor 

e | the validity of her claim. | 

; | Appellees contend (Brief p. 6) that the finding of fact on remand, 

_ ! that a valid license had been executed and that appellee Pike had not 
waived its provisions, is predicated upon admissions in open court by 

the attorney for the defendants and the receiver. It should be noted 


that the attorney for the defendants referred to is attorney for a party 
appellee herein. Appellees therefore seek to bind appellant by state- 
ments of one of appellees' own counsel. Appellant submits that this 

cannot be done. | 


If appellees’ contention is that appellant is bound by these state- 
ments of appellees’ counsel because this counsel represented a pre- 
decessor in title, it should be pointed out that these statements were . 
made at the hearings on remand, long after this predecessor had re- 

_ linquished title to the appellant. Under these circumstances, such 
» statements cannot be used against appellant here. 20 American Juris- 
prudence, Evidence, Section 605, states: | 


"One of the conditions under which the statement of 

a former owner against his interest is admitted in 
evidence against his successor as an admission binding 
on the latter is that the statement be one made while 

he had a proprietary interest in the property. Ac- 
cordingly, the declaration of a farmer owner made before 
he acquired title or after his conveyance of the property 
is not admissable against his grantee." | 





See also: Ruckman v. Cory, 129 U.S. 387, 9S. Ct. 316, 32 L. Ed. 728 © 
(1889); Robinson v. Linfield, 42 F. Supp. 147 (1942) Aff'd 136 F. 2d 

805 (1942), Cert. Den. 320 U.S. 795, 64S. Ct. 262, 88 L. Ed. 479 
(1943). It should also be pointed out that, prior to sale of the business 
and the trade name, "Ruby Foo", to appellant, appellant's predecessor, 














r represented by the same counsel whose statements are now relied upon 
by appellees to bind appellant, denied the validity of Florence Pike's 
license to Ruby Foo's Den, Inc., of Maryland, (App. 92; App. 12,124: 
102, 104, 116, 117). | 








Til. 


SCOPE OF APPELLATE REVIEW 


Appellees commence their argument by asserting that this appeal 
is frivolous, vexatious, without merit, and for the purpose of delay 
(Brief p. 6). Appellee nowhere supports these assertions, and appellant 
categorically denies them. 


Appellees make the point that findings of fact supported by evidence 
are not subject to review on appeal. This correctly states the rule 
applicable to basic findings of fact as is set forth in F.R.C.P. 52(a). 
However, appellees lose sight of the fact that this rule, as has often 
been stated, relates to findings of basic facts, not ultimate facts. 

U.S. v. U.S. Gypsum Co., 333 U.S. 364, 68S. Ct. 525, 92 L. Ed. 746 
(1948); Dollar v. Land, 87 App. D.C. 214, 184 F 2d 245 (1950), 
Sears, Roebuck Co. v. Johnson, 219 F 2d 590 (CCA 3, 1955). The 
evidence before the trial court in this case consisted entirely of written 
material: the record and exhibits in C. A. 3296/53, including that 
portion of 3296/53 found in Appendix 12124, andC.A. 16941. Under 
Such circumstances the trial court's evaluation of credibility has no 
significance. Orvis v. Higgins, 180 F 2d 537 (CCA 2, 1950), Dollar v. 
Land, supra. In cases such as the instant one, where the admissibility 
of none of the evidence is disputed, and most of the evidence is uncon+ 
troverted, the trial court's role is to find ultimate, not basic facts. 
In this connection the court in the Sears, Roebuck case, supra, at page 
091 remarked: 

"In disturbing a district court's finding of basic 

facts, this Court is guided by the "clearly er- 

roneous" provision of Rule 52(a). But Rule 52(a) 

is not applicable where, as here, the dispute is not 

as to the basic facts, but as to what inference 


(i.e. ultimate facts) should reasonably be derived 
from the basic facts." 
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Appellees cite the testimony of appellee Pike and her witnesses 
(Brief p. 6, 9) as supporting the trial court's findings. Appellee Pike's 
testimony on November 7, 1953 is contradicted however, by other | 
testimony and acts of appellee Pike and her agents showing that she 
did not own the trade name "Ruby Foo." (Appellant's Brief pp. 7, 8, 

9, 21, 22, 23, 25, 26). In any event, the testimony before the court 
below on remand was entirely written, hence, as illustrated above, this 
Court is in as good a position as the trial court to pass upon its 
credibility. It should be noted that in 1953 when the trial court did have 
an opportunity to see and observe the demeanor of appellee Pike and 
her witnesses, the trial court decided that the trade name was an 

asset of Ruby Foo's Den, Inc., of Maryland. | 





Appellees cite Jelleff v. Braden, 98 App. D.C. 180, 233 F 2d 
671 (1956) and Molesworth v. Capital Traction, 94 App. D.C. 216, 
214 F 2d 860 (1954) (Brief pp. 4, 7), in connection with a pleading in 
C.A. 16941, dated April 13, 1944, wherein Ruby Foo's Den, Inc., of 
Maryland and its president, Florence A. Pike, jointly pleaded the 





license from Florence Pike as the source of the corporation's right 
to the trade name "Ruby Foo". The effect of this pleading and the 
weight that should be given it have been adequately dealt with in ap- 
pellant's brief at pages 23, 24 and 25, but it should be noted that the 
Jelleff and Molesworth cases cited by appellees dedi only with the 
admissibility of prior inconsistent pleadings, not with the evidentiary 
weight that should be accorded such pleadings by a trier of facts. _ 


The appellees (Brief p. 7) refer to ample evidence in support of 
the lower court's findings, yet the only evidence they cite consists of 


the statements of counsel for appellees and the receiver, made on the 
remand hearings after the judicial sale, the prior contradictory pleading 
in C.A. 16941, and the testimony of Florence Pike and her witnesses 

on November 7, 1953,discussed supra. In view of the size of the record 
herein it is submitted that this constitutes far from ample evidence. 
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Whether a valid license was entered into and, if so, whether appellee 
Pike waived her right to revoke thereunder are, it is submitted, ques- 
tions of law to be decided by the court. Statements of counsel for a 
party appellee, or by the receiver, that the license was valid and that 





there was no waiver of its provisions by appellee Pike, constitute 
nothing but opinions of counsel on these questions. Since they are v1 
merely opinions of counsel they clearly cannot serve as a basis for 


the lower court's determination of these legal questions. 


Appellees nowhere in their brief attempt to answer the contentions ‘+ 
and arguments of appellant. They merely contend that this Court should 
not permit appellant to make such arguments or contentions. Their 4 
silence in this respect is an indication of the strength of appellant's 


position. 


IV. 


ASSUMING A VALID LICENSE DOES NOT PRECLUDE A 
SHOWING OF WAIVER. 


While appellant concedes that it had no right to the trade name, 
"Ruby Foo," until its purchase of November 10, 1953, as ratified on 
November 12, 1953, Appellant contends that no valid license was 
entered into between Florence Pike and Ruby Foo's Den, Inc., of 
Maryland. Appellant contends further that, if such a license was 
entered into, its provisions for revocation were waived by Florence 
Pike. 


In answer to these contentions appellees merely assert (Brief 
p. 9) that appellant's rights to the trade name, "Ruby Foo", were 
subject to the rights therein of Florence Pike. Thus, appellees 
assume what they are required to prove. Appellees’ argument that 
they are not required to prove appellee Pike's right to the name, be- 
cause the appellant is bound by admissions made by counsel opposed 


to appellant, has been considered and answered supra. 
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In answer to appellees' contention (Brief p. 9) that Florence Pike's 
testimony and that of her witnesses (as to the validity of the license) is 
uncontradicted, appellant asserts that this testimony is contradicted 
by the words and actions of Appellee Pike herself, and by her agents. 
(See Appellant's Brief, Pages 7, 8, 9, 21, 22, 23, 25, 26). And, as 
pointed out above, the question whether appellee Pike has waived 
her rights under the license is a question of law, not of fact. Appellees, 
in their brief, show no facts tending to support their argument that 
Florence Pike never waived her rights under the purported license 
agreement. Appellees merely assert that appellant is precluded 





from raising the question of waiver because appellant's title is derived 
from Florence Pike. It is submitted, in view of this Court's opinion 

in Pike v. Ruby Foo's Den, Inc., of Maryland, et al., 98 App. D.C. 126, 
232 F 2d 683 (CCA D.C. 1956) that, even on the assumption arguendo 
that appellant's right to use the trade name is ultimately derived 

from Florence Pike, appellant can still question whether Florence 

Pike waived her rights under the license. | 


V. 





APPELLANT'S POSITION AS TO RESCISSION IS NOT 
INCONSISTENT 


In connection with appellees’ discussion on rescission, appellant 


wishes to correct an error on which much of appellees' argument is 
founded. Appellees (Brief p. 10) misquote page 30\of appellant's brief 
by leaving out the word "not" ("In this contention, appellant was not in 
error.") When supplied, this negative changes the sense entirely. 





Supplying the omission, it is submitted, sufficiently answers the 
questions raised by appellees on the basis of the omission. 
Respectfully submitted, 


ROBERT ALFRED BROWN 
HAMILTON W. KENNER 


1009 Dupont Circle Building 
Washington 6, D.C. 


Attorneys for; Appellant 








